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AN © 
INTRODUCTION, &@&c. 


| HE Deſign of this Treatiſe is 
: to ſhew the Original, the Eſta- 
bliſhment, and the Nature of TENURES; 
And becaule all that Part of our Com- 
mon Law, that concerneth TENUͤRES, 
| hath Original from the Fzupar Law 
F: (a) I propoſe to proſecute it in the 
following Method 


I. I ſhall collect, and throw toge- 
ther [in the beſt Manner I can] ſo 
much of the Law or Doctrine of Fzups 
as ſeems neceſſary, and wanting to a 
right Apprehenſion of TENUREs. 


(a) Vide Sir Hen. Spelman's Paſt hum. Treatiſe of Par- 
liaments 57, 58. Paſthum. Treatiſe of Feuds and Te- 
mures by Knig hi- Service per totum; and G. ad 
verbum Feodum. Crag. de jure feud. L. 1. dieg. J. And 
Philips his Treatiſe of Tenures in Capite, and by Knights 
Service, per totum, N 
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2 An Introduction to the 


II. I ſhall endeavour to diſcover 
the Time when, and the Authority or 
Law it ſelf, by which FREups or Fees 
were eſtabliſhed in England, and by 
which the Law or Fzups became a 
Part of our Common Law : And ſhall 
take occaſion to ſhew that WarDsnir, 
MMaRRIAGE, RELIEF, and the like Fruits 
[or ſeeming Grievances] of TENURE 
were either properly FEUDAL, or that 
they prevailed among us as ſuch, in 
Conſequence of our own Conſent 
to the Introduction or Fiction of 
TENUREs. . „ 
III. I ſhall conſider the main Prin- 
ciples, Qualities, and Rules of TE- 
NURE, and ſhall ſhew that they are 
pon FEUDAL, and that they are to 
e accounted for only as ſuch. 


Junanl Japany— pang 
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CHAP. I. 


A S I do not mean to exhibit a 


tedious or minute Treatiſe of 


Fxups, I ſhall not prejudice or per- 
8 the Reader with trifling Etymo- 


logies (b), imperfect Definitions (c), 


or contradictory Gloſſes: But ſhall 
confine my ſelf to ſuch Texts as are 
generally agreed, and ſhall offer ſuch 
an Account of the Policy and Nature 
of Fnuyps in general, as may ſupply 
the Want of a formal Definition; and 
hall barely propoſe Mr. Somner's Ety- 
mon, becauſe it ſeems too rational to 


be ſlighted, and is in Truth too good 


a Baſis to be neglected. 


(b) Whereof there ate many. Dr Freſue Gloſſ. ad : 


verb. Feudum. Somner Treatiſe of Gavelk. 104. Stry. 


480, 41. 


nuitio in jure periculoſ- 


Exam. jur. feud, cap. 2. O. 1. Crag. de jure feud. 


(c) It being impoſſible to warrant, ar ſuggeſt the ſe⸗ 


veral Kinds of modern or improper Feuds, within the 
 Compals of any Definition or Deſcription whatſoever 3 


Upon which Account the Feudiſts ſay, that Omitis defi- 


j * 


a eſt, Vid. Crag. de jur; feud: 42 
43. Zatius in uſus feud. 3. MIS ” 4 
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4 
Mr. Somner then ſuppoſes, that the 
l « Fend is a German Compound, 
« which conſiſts of Feh, Feo or Feoh, 
« een a Salary, Stipend or 
"WM es (ch, ), and of Hade, Head, or 
” 154. importing Quality, Kind, | 
or Nature (e); ſo that (ſays he) 
& Frudum, Fee, or Land holden in 
« Fee, is no more (conſidered in its 
« firſt and primary Acceptation) than 
« what was holden in Fee-hode, by 
< Contraction Feud or Hod, i. e. in 
« a ſtipendiary, conditional, merce- 
& nary Way and Nature, with the Ac- 
« knowledgment of a Superior, and a 
« Condition of returning him ſome 
« Service for it, upon the With- 
« drawing whereof, the Land was re- 
« yertible unto the Lord (H. This. 
Etymon not only ſuggeſts the moſt 
a probable Account of | the Word, but 


(d) Vide Schilt. Cod. jur. Aleman. de nat. Succeſſion. 
feudl. Cap. 1. Sect. 3. & Comment. ad Rubr. Sect. 7. 
and Selm. Poſthum, T. reatiſe of the antient Government 
of England 51 
(e) Somn. " Preatife of Gav. 106, —108, Vid. Selm. 
Gloſſ. ad verb. Feodum. 

(H/ Somn. Treatiſe of Gav. 110, 111, 


gives 


Law of Tenures. 5 


gives us the cleareſt Deſcription of 


the Thing it ſelf, and is agreeable to 


the Book of Feuds (g) which ſays, 


that Peneficium (Feudum ſcilt.) (h) 


illud eſt, Quod ex benevolentia ita 


dabatur alicui, ut proprietas rei penes 


dantem remaneret, uſusfructus ad acci- 


pientem ejuſq; haredes pertineret ad 
Hoc, Ut ille & ejus haredes Domino 


fideliter ſerwirent: The Senſe where- 


of is thus expreſſed by Mr. Selden, 


viz. © Feuds or Feuda being the ſame, 
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« which in our Laws we call Tenan- 
« cies or Lands held, and Fenda allo, 


are Poſſeſſions ſo given and held, 


2 


& that the Poſſeſſor is bound to do 


« Service to him, from whom they 
„Were given (i), 1 


This Service was originally purely 


Military (K), and the Poſſeſſor's or 
* Feudatary's Homage or Falty, was 


(s) Feud. Lib. 2. „5 „ 
ch) Feuds were anciently called Beneficia, ut infra, 
Hence many Eccleſiaſtical Feuds are to this Day 


Feuds 9. | 
(i) Seld. Tit. of Honor 273. 


 (&) Vide infra, 15 55 
2 B 3 3 (as 


called Benefices. Vide Spelman's Poſthum. Treatiſe of 


6 An Introduction to the 
(as it ſeems) in the Infancy of Feuds, 
a Kind of military Engagement, ra- 
ther implied than expreſſed (), to 
be faitntul ro his Benefactor, and 
alſo Aſſiſtant unto him (m). Sir Hen- 
7y Spelman therefore calls a Feud, 

Hu ium militare (n), and Mr. So. 

ner ſays (o), that every Inheritance is 

improperly and corruptly called a 

Fief or Fee, that is not holden Mili- 
t14 gratia, the Ground of all Fees (p). 
To manifeſt the Truth of this Aſ- 
ſertion, it is neceſſary to take a ſhort 


View of the Original of Feuds; which 


were a military Policy of the Nor- 
thern conquering Nations (q), devi- 


„„ idee EE 
(m) Seld. Title of Honor 274. 
(n) Poſthum. Treatiſe of - Feuds 6. 
(o) Treatiſe of Gay. 19ꝓ. 3 
(p) Feuaorum inventum peperit vet Militaris neceſſt- 
zas, Spelm. Gloſſ. ad verb. Feudum. N 
Omnia Feuda ad militig ſubventionem eubeditiorem 
218 ſunt, Gregorii Syntagma jur. Univ. Lib. 6. Cap. 4. 
Sect. 1. 1 = 
(g) Conſtat Feudorum originem à Septenirionalibus 
Gentibus defluxifſe, Sc. Crag. de jure feud. 25, 375. 
Schilt. Com. ad jus Feud. Alaman. 8. Seld. Title of 
Honor 274. Spelm. Gloſſ. ad verb. Lex. Hic coutractus 
Cſcilicet Feudalis] proprius eſt Germanicarum Gentium, 
neq; uſquam invenitur, niſi ubi Germani ſedes poſuerunt. 
Grot, de jure Belli & Pacis, Lib, x. Cap. 3. Se. 23. 
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ſed as the moſt likely Means to ſecure 


their new Acquiſts, and were large 
Diſtricts or Parcels of Land given or 


allotted by the conquering General, 
ro the ſuperior Officers of his Army, 


and by them dealt our in lefs Parcels 


to the inferior Officers, and moſt de- 
ſerving Soldiers (r): Theſe Allot- 


ments or Portions of Victory natu- 


rally engaged ſuch as accepred them 
to defend them; and as a Part could 


not be preſerved independent of the 


Whole, all Givers, as well as Recei- 
vers, were mutually and equally con- 


cerned to defend the Whole, but as 


(r) Cum ex Septentrione (quam Plinius officinam gen- 


tium veriſſimè adixit) Innumeræ Gentes domi inopia rei 


familiaris preſſe egrederentur novas ſedes petiture, 
Gothi, Vanaalt, & Hunni, tandem etiam Longobargdi [ut 
ae aliis taceam &] Imperium Romanum diripuiſſent, Re- 
gioneſque ex hoſte captas militari more inter ſe diviſerunt, 
ut non minor Inferiorum quam Principum in his Ex- 
Heditionibus haberetur Ratio, &c. Crag, de jure feud, 
19, 20, 376. And Sir William Temple ſpeaking of the 
Saxons ſays, That their Princes or Leaders of their ſeve- 
ral Nations, became Konings, or Kings of the Territo- 
ries they had ſubdued, and that they reſerved Part of 
the Lands to themſelves for their Revenue, and ſhared 
the Reſt among their chief Commanders by great Divi- 


| tons, and among their Soldiers by ſmaller Shares. 


Temp. Introduct. ſo the Hiſt. of England 65. 


8 A lutroduction to the 


that could not be done in a tumul- 
tuary Way, Order, and to that End 


a military Subordination was neceſ- 
fary ; and therefore each Receiver 
was ſuppoſed, in Conſequence of his 


Je 


Acceptance of any Portion, to oblig 


himſelf as long as he held it, to at- 
tend to, and enter into Meaſures for 
the Security and Defence of the 
Whole, whenſoever he ſhould be re- 
quired (f) by his Benefactor or im- 
mediate Superior, and was likewiſe 

| ſuppoſed to be accountable to him as 
his Commander or Leader, for his 


Attendance, and a faithful Diſcharge 
of his Duty: Such Benefactor or Su- 
perior was likewiſe ſubordinate to, 


and under the Command of his Bene- 
factor or Superior, and fo upwards to 


the Prince or Chief himſelf. Thus 
a proper military Subordination was 


naturally and rationally enough in- 


ferred and eſtabliſhed ; and an Army 


( ) Quantum ad ſervitia freſtanda----—- Paſallus 
quamaiu feudum tenet, & non ultra, Domino juſta bella 
moventi renebitur-----Preſtabit autem ea ſervitia non nit 
reqni/itus, Zaſius in uſus feud, f. 29, 


N 
48 
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of Feudataries were, as ſo many Sti- 
pendiaries, always on Foot, ready to 
muſter and engage in the Defence of 
their Country (t): So that the feudal 


(t) LZoyſeau's Account of the Diſtribution of Gaul a- 
mong the Franks being of this Nature, I ſhall here 
tranſcribe the Subſtance of it, vis. Quant au terres de 
la Gaule, Les Francois victorieuæ les confiſquerent toutes. 
---- it hors celles, qu'ils retindrent au Domaine du Prince, 
ils diſtribuerent toutes les autres par Climats & territoi- 
res aux priucipauæ Chefs and Capitaines de leur Nation. 
Donnant a tel toute une Province a titre de Duche: a 

tel autre un pays de Frontiere a titre de Marquiſat : a 
mn autre une ville avec ſon territoire adjacent a titre de 
Comte : bref a d'autres des Chaſteaux ou villages avec 

6 quelques terres dalentour a titre de Baronnme, Chaſtel- 

3» 3 ou fimple Seigneurie, ſelon les merites particulier 
de chacun, & ſelon le nombre des ſoldats qu'il avoit ſoubs 

5 lu; car c' eſtoit tant pour eux que pour leurs ſoldats---- 

| Ils ne concederent pas ces terres a leurs Capitaines pour 

| en jouyr en toute Franchiſe, & ſans preſtation ou reac- 

| Vance aucune, ains les concederent a titre de Fief, Ceſt a 
dire a la charge d aſſiſter a tous jours le Prince Soverain 
en guerre. Et non ſeulement le Prince Souerain des 

Francois conceda a ſes Capitaines tant pour eux, que 


Tz Pour leur ſoldats, les terres de leur partage a titre de Fief 
1 vers luy ; mais auſſi ces Capitaines baillerent a chacun de 
leurs ſoldats la part, qu'il leur en voulurent conceder, a 


meſine titre de Fief vers eur, ceſt a aire a la Charge 
qu'ils ſeroient tenus les aſſiſter en guerre toutefois & 
Quantes qu'il en ſeroit beſoin, & par ce mayen leurs com- 
pagnies demurerent entieres pour jamais. Ces 
Capitaines avoient le commandement & puiſſance publique 
p, enn qualite d"officiers, eſtant tousjours demeures en leur 
oharges de Capitaines, En tant que par le moyen des 
Paſaux, qu'ils avoient ſoubs eux, leur Compagnies & 
bandes eſtoient maintenues a perpetuite, & de fait aux 
livres des Fieffs ils font appelles Capitanei Regis aut Reg- 
ni. Loyſeau Traite de Seigneurie 13, 14, 16. 5 
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10 Au lutroduttion to the 
Returns of Fealty, or mutual Fidelity, 
and Aid were not originally ex pacto 
(u), but ſeem to have been politick, 
or rather natural, Conſequences drawn 
from the apparent Neceſlity, theſe 
warlike People were under, of main- 
taining their Ground with the ſame 
Spirit, and by the ſame Means they 
had got it. Bur as the Princes of 
Europe were every Day more and 
more alarmed by the Progreſs of the 
Northern Standard, many of them 
went into this or a like Policy, as the 
| ſtrongeſt Intrenchment ; — in Imi- 
tation of it, they, reſerving the Do- 
minium or Propriety of the Lands 
they gave, parcelled out ſome of 
their own Poſſeſſions or Territories 
under an expreſs Fralty (w), engaging 

— „ 
(u) Renders (or Services, as now called) were not ori- 


glnally ex padcto vel condicto, for that was but Cautela 
ſußerabundans, but of common Right. Spelm, Treat. 
F Parliaments 57. %%% 8 
(w) Laborante ſeculo antiquiori bellis undequaque gra- 
' wifſemis, Imperatores, Reges, Principes couſultius du- 
cunt patriciis & magnatibus ſuis [quos Capitaneos voca- 
bant) Regiones integras, præſertim finitimas & hoſti 
exþoſitas diſtribuere, non ut ſibi has Integre polſidentes 
re N „„ 00S -- 
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their Beneficiaries or Feudataries, to 


make them like Returns of Fidelity 
and Aid, as followed from the Deſign 
and Nature of an original Feud (x), 
from whence the feudal Obligations 
probably began to be conſidered as 
Renders, or Services of Render, cal- 
culated for the Benefit of the Proprie- 


tary, who was, in reſpect of the Do- 
minium or Propriety remaining in 


O 


him, from henceforth called Domi- 


MS (Y). 


The 


oßes eraderent : Sed ut diſtractas in idoneas portiones 
ſingulas ſingulis militibus [habito perſonarum reſpectu] 

Feudi i. e. ſtipendii nominè elocarent; Qui & cum ipſis 
patriam unanimiter tuerentur [ fidei Inter poſtto jure- 
jurando] & Militanti Principi in auxilium venirent 
evocati. Spelm. Gloſſ. ad verb Feodum. The ſame 

Author (in his Treatiſe of Parliaments 57, 58.) ſuppoſes 
that the King of England did in the Beginning, por- 
tion out the Lands of Vugland in this Manner: And the 


Tord Coke aſſerts, that the firſt Kings of this Realm 
had all the Lands of Englaud in Demeſne; and les grand 


Mannors & Royalties (ſays he) they reſerved to them- 
ſelves, and of the Remnant they, for the Defence of the 
Realm, infeoffed the Barons of the Realm, &9c. 1 Iuſt. 


18. 5. 


(x) Ego Titius juro Quod ab has hora ero Fidelis--— 


ſicut debet eſſe Vaſallus Domino. Feud. Lib. 2. Tit. 7. 


(y Dominus appellatur is, Qui feudum in re ſua al- 
teri ſruendum conſtituit, idcirco ut vulgo creditur, quis 


rei in frudum date dominium & proprietatem retinnit, 


folum 
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The feudal Policy having obtained 
thus far, the tew Countries that had 
not ſas above] gone into it, confe- 
derated themſelves Prince and People, 
as Lord and Feudatary, to ſtand by 
and aſſiſt each other in Caſes of com- 
mon Danger and Concern : (z) In 
Conſequence whereof, and of the 
Fealty expreſſed or implied in ſuch 
Contederacy, every Man's Poſſeſſion 
was conſidered as a Fzup or Stipend, 
and became as ſuch a Pledge or Secu- 


rity tor the due Obſervance of his 0 


Fralty (a); fo that the feudal Policy 
j ts 


ſolum nſum fructum Fendi nomine conceſſit. Hotoman. 
de verb. Feudal. ſub verb. Dominus. 
Dominus in Fure definitur, Qui proprietatem rei ha- 
bet. Crap. de jure feud, 33 3 
Thus the French Words Seigneur and Sieur, and the 
Engliſb Words Sire and Sir, are all of them Appella- 
tions reſpecting Propriety. Vide Layſcau Traite de Seig- 
menuries 5, 6. 8 | = | DNS | 
(2) Whether this was not our Caſe in England, will 
be inquired hereafter, P. : 3 
(a) Note; That Fealty, whether implied or expreſſed, 
was an Engagement between the Szperior and Inferior, 
or Lord and Fengdatary, (as now called) mutually to 
comply with the ſeveral Obligations reſulting from the 
Nature of an original Feud ; for though Fealty, when 
expreſs, was ſwern only by the Feudatary, and is ex- 
plained in the Book of Feuds (Lib. 2. Tit. 4.) to be Jus- 
8 : Jjuranaum 


ent to 
now proceed to the Doctrine of FEups, 


Law of Tenures. 13 
thus hinted, and thus advanced, was 


now become the military Policy 
of the Weſtern Parts of the World 


(b); and military Aid or Service, (as 


now called) was underſtood to be the 


real or fictitious Terms of all Propri- 
et / Or Poſſeſſion in Europe. . 


This general View of the Original 
and . of FEups, being ſuffici- 
uggeſt their Nature; I ſhall 


jurandum quod a vaſullo præſtatur Domino: Yet that it 
was binding on both Sides, appears from the moſt au- 
thentick Explications of this Engagement : Thus accord- 


ing to the Book of Fends (Lib. 2. Tit. 6.) Qui Domino 


ſuo fidelitatem jurat, iſta ſex in memoria ſemper habere 
debet, Incolume, tutum, honeſtum, utile, facile, pofhibile 
e quia non ſufficit abſtinere a malo, niſi fiat quod 
bouum eſt, reſtat ut in ſex prædictis concilium & auxili- 
um Domino præſtet; Dominus quog; in his omnibus 
vicem fideli ſuo readere debet: And thus according to 
Ravenna (in Conſuetud. Feud. Lib. 2. Tit. 6. p. 115.) 
Dominus non tenetur jurare Vaſallo fidelitatem, ſed in 
effeftu tenetur fibi in tantum abſy; ſacramento, in Quan- 
tum tenetur Vaſallus Domimo cum ſacramento 
Et vice mutua eſt obligatus Dominus Vaſallo ſuo virtute 
dictæ fidelitatis ( ſcilicet) a Vaſallo jurate. Vide Crag, 
de jure feud. fol. 44, 45. Hanneton de jure feud. L. 1. 


Cap. 13. es” 1 | 
| 8 Sir Henry Spelman calls the feudal Law the Law 
of Nations, for ſo, ſays he, I may term it then (ſpeak- 
ing of very early Times) to be in our Weſtern Orb. 
Selm. Poſthum, Treat. of Parliaments 570 


con- 


14 An Introduction to the 
confining my ſelf to ſuch Heads or 
Branches of it, as moſt directly lead 

to the Knowledge of Tenures. 
F!x ubs, Fiefs or Fees, then were 
originally precarious, and held at the 
Will of the Lord (c); then they be- 
came certain for one Year (d), and 
were ſome Time after given for Life 
(e); but though FEEDS were not at 
this Time hereditary, yet the Vaſſals or 


feudal Tenants were called Nativi, as 
if born ſuch; and it was unuſual, and 


even thought hard to reject the Heir 
of the former Feudatary, provided ge 
was able to do the Services of the FEEup, 


and the Lord had no juſt Objec- 


(c) Antiquiſſimo tempore ſic erat in Dominorum pote- 
ſtate connexum, ut quando vellent, poſſet auferre Rem 
in feudum a ſe datam. Feud. Lib. 1. Tit. 1. Sta- 

tim ab initio originis ſeudorum in Domini feudum conce- 

aentis poteſtate fuit, feudum conceſſum quandocung; vel- 

let precarii inſtar, rovocare. Hanneton de jure fu 139. 
Somn. Treat. of Gav. 108, 

(d) Poſtea vero eo ventum eſt ut per annum tantum 
firmitatem haberent. Feud. Lib. 1. Tit. 1. Deinde 
uſes inolevit ut per annum integrum Feudum ſemel con- 

ceſſum firmitatem haberet. Hanneton de jure feud. 139. 

(e) Deinde Statutum eft ut uſq; ad vitam Fidelis pro- 
duceretur. Feud. Lib. 1. Tit. .. —PDaſtea vero eo 


ventum eſt, ut ad Recipientis vitam perduraret. Han- 


neton de jure feud. 139. 


1 


Jy 


Law of Tenures. 1 
tion againſt him (f): But though the 
Lord did not remove the Heir from 
the Feup, yet it is not likely that he 


| ſucceeded abſolutely as of Courſe ; 


but that he paid a Fine, or made 


ſome Acknowledgment, in the Na- 
ture of Relief (g), for the Renewal 

of the FEUD; and though ſuch Fine 
or Acknowledgment was originally 
made to ſecure the Succeſſion, which 


was then arbitrary, and at the Will of 


the Lord; yet it was continued even 
after FeuDs became hereditary (h), 
(f) Licet Hæreditaria Succeſſio tum non erat in feudis, 


Nativi tamen hi Tenentes dicebantur ut apud Nos hodie, 


quos niſi juſta offenſe cauſa preceſſerit, & ad ſervieu- 
dum non ſufficerent, durum erat a ſuis pofſeſſuonibus re- 
mmovere. Crag. de jure feud. 20, 21. 


(g Relevium eſt preſtatio heredum, _— quum veteri 


| jure ſeudali non poterant ſuccedere in feudis, caducam 
8&9 rmcertam hereditatem relevabant, ſoluta ſumma vel 
' pecunie vel aliarum rerum pro diverſitate Feudorum. 
Schilt. Cod. de Bonis Laudemialibus. Sect. 52,——Ac- 
cording to Hotoman, Relevium dicitur Honorarium, quod 
 nouus Vaſallus Patrono introuus cauſa largitur, quaſi 
 enorre alterius Vaſalli, vel alio quo caſu feudum ceciderit, 


uod jam a novo ſubleverur, Vide Hot. de verb. Feudal. 
t Gloſſ. ad X. Scriptores ad verb. Relevium. 18 5 

ch) Thus in Germany, the old Acknowledgment was 
continued by an expreſs Proviſion in the Conſtitution, by 


which Feuds were made hereditary, vis. Servato uſii 
 enajorum Valvaſorum in dandis Equis & armis ſuis Seni- 
oribus. Vide Feud. Lib. 1. Tit. 1. Et Leges Longo- 
bard, Lib. 3. Tit. 8, Sect. 4. 5 : 


and 


16 An Iutroduction to the 
and is well known at this Day (tho 
by ſeveral Names) in moſt Countries. 
Pups were afterwards extended, 
beyond the Life of the firſt Vaſſal or 
feudal Tenant, to his Sons or ſome 
one of them, whom the Lord ſhould 
name (i); but in ſuch Caſe the feu- 
dal Donation (K) was not extended 


1 oe 


(i) Sic progreſſum eſt ut ad filios deveniret in quem 
( ſeilt.) Domi nus hoc vellet beneficium confirmare, Feud. 
Lib. 1. Tit. 1. Proznaeg; receptum ut ad eos Va- 
alli filios quibus id beneficti feudi Dominus conceſſiſſet 
aeveniret, & poſtmodum temporis trattu inductum eſt ut 
ad omnes Vaſalli filios maſculos Inteſtata feudi Succeſſio 
equaliter pertineret. Hanneton de jure feud. 139. Schilt. 
Cod. de nat. Succ. feudi. Cap. I. Sect. 3. 5 
(k) Though the Feudiſts have generally conſidered 
Feuds as mere Donations: Yet Mr. Somner (Treat. of 
Gav. 111.) ſays, that the feudal Grant in reſpe& of the 
incident Services, is improperly called a Donation, being 
but feodalis dimiſſio, i. e. a Demile in Fee: But ſtill the 
Feudiſts did properly enough call it a Donation. 1/t, Be- 
cauſe it was not originally ſuppoſed to be made for any 
immediate or contracted Equivalent; and the Services 
were rather Conſequents of the Relation ariſing from the 
Feud or the general feudal Policy, (ut ſupra) than im- 
mediate Returns, in Conſideration of the Feud or Benefit 
_ conferred by the Lord; and thus Erotius muſt be under- 
ſtood, when he ſays (in his Treatiſe 4e jure Belli & Pa- 


. off 
7 


cis Lib. 2. Cap. 12. Set. 5.) that in feudali contractu rei 
feudalis conceſſio beneficium eſt, Pactio autem militaris 
oßeræ pro tutela eſt, facio ut facias. 24ly, Becauſe as 
the Lord had the free Choice of his Vaſſal, and confer'd 
the Feud on whom he pleaſed, and the Services of the 
Feud were not ſo much calculated for the particular Ad- 

Ct en OR vantage 


r any 
vices 


Lau of Tenures, 17 
beyond the Words by any preſumed 
Intent, but was taken ſtrictly (), in- 


ſomuch, that if the Donation was to 
a Man and his Sons, all the Sons ſuc- 
ceeded in Capita; and if one of them 


died, his Part did not deſcend to his 
Children, or ſurvive to his Brothers, 
but returned to the Lord (m): In Pro- 


ceſs of Time Grandchildren ſucceed- 
ed to Sons, and Brothers to Brothers 
(n), if the FEuD was antiquum aut 


))) 


vantage of the Lord, as for the Defence of the Commu- 


nity united under a feudal Policy; the Preference given, 
and Intereſt moving from the Lord, was a Benefit con- 


ferred in ſuch a Manner, that in Reſpect to the Lord, 


It might very well be called a Donation: t licet, ſays. 
Crag. (de jure feud. 42.) Fenda aliter bodie comparentur, 
interventente ſ&piſſume pretio, aut alia re pro pretio, 
Denominatio tamen fit ab eo quod fprevalet- Et 


* 


Quanqllam pretio intervenente, tamen juſtum pretiuim 


nungquam numeraſſe præſumitur, Dui ſe fidelitatis & 
_ obſequit vinculo alu aſtringit; vinculum enim hoc ohſeguii 
Pro parte pretii eſt: Traque feudum liberam & gratut- 


tam donationem definimus ad illud quod fieri debet atten- 


dentes, non ad id quod in hos corrupto ſeculo apud dege- 


neres homines in uſu frequenati videinus. Us 
(.) Feudum ex ſ natura eſt ſpecies quædam Dona- 
tionis, & equum eft ut omnes Donetiones ſint ſtricti ju- 
ris, ne qius plus donaſſe 7reſumatur, quam in Dona» 


\ tone expreſſerit, Crag. de jure feud. 50. 


(m) Crag. de jure feud. 21, 22. | 


-  (n) Poſtremo vero Lege a Conrado Imperatore promul- ; 
Sata ( feud. Lib. 5. Tit. 1.) ad Nepotes ex filits maſtulis 


hoc 


18 An Introduction to the 


paternum, that is to ſay, not newly 
purchaſed, but came to the Brother, 
by Diſcent from his Father: But if 
the FEUp was what the Feudiſts cal- 
led Novum, that is to ſay, newly 
purchaſed or acquired by a Brother, 
a Brother ſhould not ſucceed to it; 

unleſs it was by Virtue of an expreſs 
Proviſion in the Conſtitution of the 
Feup (o). And at length not only 
Deſcendants in the direct Line ſuc- 


ceeded in Infinitum, but Collaterals 


alſo withour Regard to their Degree, 


provided they were deſcended from, 
and were of the Blood of the firſt 
Feudatary (p) 
e Sir 


hoc ipſum productum fuit, Hanneton. de jure feud. 139, 
140. Cum vcro Conradus Romam proficiſceretur peti- 
tum eft a fidelipus, Qui in cjus erant ſervitio, ut Lege ab 
eo promulgata, hoc etiam ad Nepotes ex filio producere 
dignaretur, & ut frater fratri ſine legitimo Herede de- 
fun&to in Beneficio quod eorum paris fuit, fuccedat. Feud. 

Lib. 1. Tit. f, 19. Lib. 5. Tit. 1. Spelm. Poſthumous 
Treatiſe of Feuds 4. Crag. de jure feud. 21, 22. . 
(o) Feud. Lib. 1. Tit. 1, 8, 14, 20. Lib. 2. Tit. 12, 
90. — Crag, de jure feud. 22, 163, 24 2⁊ĩ2. 
(p) Tandem factum eſt ut Fenda non ſolum ad De- 
ſcenadentes in perpetuum tranſirenut, ſed etiam ut ad Col- 
laterales, Qui ex primo Vaſallo deſcendebant, in Inſini- 
2 . | 5 rum 


sir 


I 39. 
pett- 
re ab 
1cere. 


Succ. Cap. t. Sec. 3. 


Law of Tenures. 19 
Sir Henry Spelman ſays (q), That 


theſe ſeveral Conditions of Fzupg 
had their ſeveral Denominations, that 
is to ſay, while they were precarious 

they were called Munera; atterwards 


when they became temporary and for 
Lite, they were called Benecia; and 


that they were firſt called Fuda when 
they began to be granted in Perpe- 


tuity, and not before: And agreeably 


to this, Mr. Somner calls Beneficium 


Feudum's elder Brother, and ſays that 


Feudum was a Word not known un- 


til about the Year 1000 ([). . 


_ Fevups being thus eſtabliſhed, and 


all feudal Poſſeſſion being at this 
Time of military Obligation, and in 


the Hands of military Perſons, who, 


being under frequent Incapacities to 
cultivate and manure their own Lands, 


found it neceſſary to commit Part of 


tum continuarentur. Crag. de jure feud. 22, 50, 242, 243, 


244. Feud. Lib. 1. Tit. 1. Schilt, de Nat. Succeſſion. Cap. 


. Sect. 8. Spelm. Poſthum. Treatiſe of Feuds 4, 3. Za- 
| Gus in uſus feud. 44. 1 | = 


= 0 Vide Spelm. Poſthum. Treatiſe of Feuds 4, 6, 9- 


Treatiſe of Gravelkind 102. Vide Schilt, de Nat. 
C 2 them 
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them to ſuch Perſons as, having no 
feudal Poſſeſſion of their own, were 
glad to poſſeſs them upon any Terms: 
To ſuch Perſons therefore they gave 
{ome {mall Proportions of their Lands, 
obliging them to ſuch Returns of Ser- 
vice, Corn, Cattle or Money (u), as 
might enable them to attend to the 
feudal Duties, without Interruption 
from Affairs of a lower Nature, and 
of mere private Concern : By means 
whereof the feudal Policy was con- 
ſiderably extended, in regard that all 
Perſons accepting any Kind of Inte- 
reſt in a FE Up, did not only impli- 
citly engage to do nothing to the 
Prejudice of it, but were, under an 
expreſs or implied Fealty, obliged to 
anſwer the ſtipulated Renders, and 
to promote the Peace and Welfare of 
the feudal Society. 5 5 
Iheſe, and ſuch like Intereſts, 
being in this View conſidered as 


7 (u) Vide Crag. de jure feud, 20, 65, Loyſeau Traite 
des Seigneuries 15. ' Ow 


2 


FEUDS 


Law of Tenures, 21 


Feups (w), the ancient fendal $1m- : 


plicit) branched out into great Varie- 


ty, and gave Way to ſo many Devi- 
ces, that it became a neceſſary Rule 
or Direction of the Law of FEups, 
that in the Conſideration of a teud 
Tenor (x) Indeſtituræ eſt inſpiciendus, 


and that for the Reaſon expreſſed in a 


() Qualitercunque datum fuerit (Feudum) ſiue ad 
proprium, ſive ad Libelluin, Licet propriam feudi natu- 
ram non habedt, jure tamen fend: cenſebitur. Fead. Lib. 
2 Tit. 44, 48. Nec ohſtat quod Fendum improprium nom 
it Feudum, cenſetur tamen jure feudi, hinc & ſtatuia 
ae feudis. loquentia, etzam ad impropria ſpetiant, Stry. 
Exam. jur. feud. Cap. 3. Q. 2. Suod in materia 
Jeudali ea, que ſtatuumtur in milite, habent locum in non 
Milite, & intelliguntur etiam pro quulibet ſimplici Vaſal- 
lo. Ravenna in Cakes feud. 64. And according to 
Zaſius, Si Vaſallo feudum ita concedatur, quod pro ſer- 
ditiis annuam vini, frumenti, pecunie penſtonem præ- 
ſtare poſſit, & ad alia ſervitia non teneatur, Ea con- 
ventio a feudo degenerat, cujus eſt Natura ut incerta 
ſint ſervitia (addas & Militaria): In aliis tamen feudum 
remanet, quia Obligationem ſervitiorum in aliud onus 
commutare, uon eſt contra ſulſtantiam feudi, Nam 
feudi ſubſtantia eſt, Vaſallum eſſe Fidelem, & Domini 
rebus, bonts, honori, vite, non inſigiari, feudumque a 
Domino recignoſcere. Zaſius in uſus feud: 117, 121. 

(x) Tenor eſt pactio contra gommunem feudi naturam 
ac rationem in contractu Intorpoſita. Hotoman de verb. 
feud. In verb. Tenor. Feud. Lib. 2. Tit. 2. Sect. 2. 

Tenor eſt qui dat Legem feudo, & plerumque naturan 
Jeudi mutat. Crag. de jur. feud. 50. Zaſius in uſus feud. 


fol. 12.3, 
— = 22. like 


22 An Introduction to the 
like Maxim of our Law, Modus legem 
dat Donationi. „ - 
The Feudiſts therefore in order to 
preſerve the genuine Notion of a 
pure original FEUD, and to digeſt as 
far as JE the various new in- 
vente 
have drawn up ſeveral Syſtems (y) of 
FE Ups, which they principally divide 


into Fenda propria wel recta, & Im 


propria vel Degenerantia (2). 


(v) The frſt of them are to be found at the End of 
the Con us uris Civilis, and are ſuppoſed to have been 


written by Gerardus Niger and Olertus de Orto, about 


the Year 1170. (or 1154. according to Barbeyrac, Notes 


o P fender de jur. nat. Lib. 4. Cap. 8. Sect. 12.) at 


the Command of the Emperor Frederick: But Crag. 
takes them to have been only ?7umulruarie conſcripti e 
aAdverſariis ſive Schedis Gerardi & Oberti reliftis, ab 


alio quam ipſis collectis; Obertus enim & Gerardus, 


Front qu que facti ſpecies occurrerat, conſulti quid 4e 


eo ſentiren', ſcripto declararunt: Hæc eorum Adverſaria 


poſt eorum ec ſſum aliquis Furis feudorum Studicſus in 


Libros redegit ſine Delectu, ſine Methodo. Vide Crag. 


de jure feud. 26, 27. Hanneton. de jur. feud. Lib. 1. 


Cats To: . „„ 
65 Prima Feudorum Diviſio eſt in proprium & im. 


profrivm, & hec quidem præcipua & primaria diviſio 


eſt, 4 qud relique (licet alio reſpectu) dependent, & ad 


eam reducuntur. Crag, de jur. feud. 51. Stry, Exam. jur. 


feud. Cap. 3. Q. T, 2. 


Under 


FE U DS, or Forms of Donation, 
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Under the Head of Feuda propria 
vel recta, they treat of the Nature 
and Qualities of a pure original Feud 
(a), and under the Head of Feuda 


Impropria 2 Degenerantia, they 
treat of all limited or qualiſied Feuds, 


any way deviating from (b) the Sim- 


plicity of an original FEUD: And tho' 


this Diviſion doch in Truth compre- 


hend and take in all Kinds of Fzups, 
yet the Feudiſts have ſubdivided 


oe an” 
1 


them into ſeveral Species (c), ſug- 


geſting 9 various Additions, the Dig- 
nity or ); 1 
Continuance or Courſe of Succeſſion, 


rivileges of the FEUD; its 


(a) In quo nullibi a communibusy juris feugalis regulis 
receditur, ſed naturalia ſua ubique ſalva nec ulla pactione 


rreſtricta retinet. Stry. Exam. jur. feud. Cap. 3. Q. 3 


b) Feudum Improprium eſt quom a propria Fendi na- 
tura recedit ex pacto & convention contrahentium. Stry. 
Exam. jur. feud. Cap. 4. Q. 1. Tmproprium id Feudum 


dicitur quod a naturali feud: Qualitate declinat, & quod 
pacto & conditionibus vel obſeguiis wominatim eſt alliga- 


zum, contraque innatas Feudi Qualitates impropriatur. 
Crag. de jur. feud. 51. Zaſius in uſus feud, 112, 113. 
(c) Feudum vel ab eſfectu vel aliqua cauſa cfficienti vel 


formali in multas ſpecies dividitur. Cowel. Inf. Lib. . 


Tit. 2. Sect. 5,----12. Quam diverſa Feudorum ſit na- 
tura, colligi poteſt ex eo quod a nonnullis juris Feudalis 
Dottoribus 110 Feudorum genera enumerentur. Beull. 
Com. ad Stry. Exam. jur. feud. 47. 1 


C 4 or 
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or the Qualifications and Condition 
of the Feudatary, or his Manner of 
acquiring it, or otherwiſe expreſſing 
ſome Quality ſuperadded to, or in- 
trenching upon the Purity and Sim- 
plicity of a proper genuine Feup. In 
one or other of theſe Views, the 
Reader will readily apprehend the 
moſt uſual Diviſions or Diſtinctions 
of Feups, as Feudum Nobile (d) & 
Ignobile (e), Ligium (t) & non Ligt- 


(d) Nobile fæeudum vocant in jure quod a principe qui 
ſuperiorem non agnoſeit conceditur ——— Cum dignitate 
e juriſdictione.— - Crag. de jure feud. 56. Et quod 
pofſefſorem ſuum nobilitat, vel eum qui prius erat, nobi- 
lem (ſtendit. Zaſius in uſus feud. fol. 5, 
(e) Ignobile, quod a minimis Valvaſori bus vel etiam a 
plele paganis in ſeudum conceditur. Zaſius in ufus 
feud. fol. 5.------ . . alias vocatur Feudum Burgenſe. 
Stry. Exam. jur. feud. Cap. 3. Q. 36, 37. So that in 
Truth (as Sir Henry Sfelman ſays) Feudum ignobile no- 
ili opponitur, & proprie dicitur quod Tgnobilibus & 
Nuſticis competit, nullo Fęudali privilegio ornatum : ----- 
uod Ns Soccagium dicimus . Nonnulli Burgenſe 
vocant, Vide Spelman and Du Freſne Gloſſ. ad verb. 
Feodum & Feudum, 1 N 
(f) Prod a Principe ſußeriorem non agnoſeente con- 
Fertur, Feudum Ligium dicitur. Crag. de jur. feud. 79, 
Huando Vaſallus Domino ſidelitatem contra omnes ſine 
e cceptione promittit. Stry. Exam. jur. feud. Cap. 3. Q. 40. 
E/ talis fidelitas ei tantum debetur, Qui ſuperiorem non 
ag noſcit. Crag. de jure feud. 57. Seld. Tit. of Honor 
38, 39. 55 | 


un 
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um (g), Francum (h) & non Francum, 
Reale & perſonale, vel perpetuum & 
temporale (i), Eccleſiaſticum (k) & ſe- 


culare (1), Antiquum ſeu Paternum (m) 


Þ & Novum (n), Dividuum & Indivi- 


 duum 


(g) Quod de alio quam de frincipe tenetur, feudum 


non Ligium (dicitur). Crag. de jure feud, 39. Et in quo 
ſemper excipitur perſona primi Domini. Crag. ibid. 5). 


Quando Vaſallus non Indiſtincte ſed hoc vel illo excepto ad 


. fidelitatem Domino præſtandam ſe obligat. Stry, Exam. 
jur. feud. Cap. 3. Q. 42. 8 


(h) Quod ab omni ſervitio liberum eft, cujus rara aut 
Fotinus nulla in ipſo textu mentio fit, frequens tamen apud 
Doctores. Crag. de jure feud. 52. Stry. Exam. jure feud. 


Cap. 4. Q. 30. Vide * Account of the Original 
of Franc Fiefs. Loyſeau 


raite des Seigneuries fol. 15. 
(i) Crag. de jure feud. 53. Zaſius in uſus feud. 5. 

(k) Eccleſiaſticum dicitur triplici reſpectu, tum quod 

ab Eccleſia datur, tum quod ab ea recipitur, & tertio 


quod datur & recipitur a Clerico, Licet non tanquam ab 
Ficcleſia, Taſius in uſus feud. fol. 6. Et quod in 


re Eccleſie conſtituitur. Stry. Exam. jur. feud. Cap. 3. 
Q. 24. Vide Crag. de jure feud; fol. 3 31. 

(1) Rued a ſecularibus datur & recipitur, Taſius in 
uſus feud. fol. 6.— Et quod in re ſeculari conſtitui- 


tur. Stry. Exam. jur. feud. Cap. 3. Q. 25. 


m) Paternum ſive antiquum feudum id dicitur, in 


quo whe patri, avo aut alicui majorum ſuccedit, Crag. de 

jur 

volutum. (Stry. Exam. jur. feud. Cap. 3. Q. 9.) Puicun- 
que ex Superioribus id acquiſtvit. Feud. Lib. 2. Tit. 50. 


cud. fol. 55. Quod jure ſucceſſionis ad aliguem de- 


( n) Quod de novo acquiſitum fuit, & habet initium 
in perſona Inveſtiti, nec a Progenitorum ſucceſſione pro- 
venitt. Zaſius in uſus feud. fol. 6. Crag, de jure feud. fol. 
$5. Hanneton. de jure feud. 30. Stry. Exam. jur. feud. 


Cap. 3. Q. 12. 
ö = OY 
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duum (o), Maſculinum (p) && Tumi- 


neum (q). Theſe Diviſions or Di- 


ſtinctions of FEE ups thus hinted, need 


not be particularly conſidered; be- 
cauſe I ſhall, under the Heads of 
proper and improper, have Opportu- 
nity to ſuggeſt ſo much of the Na- 
ture, and ſuch of the Qualities, of 


FE ups in general, as will ſufficiently 
evidence and explain the great Diffi- 
As this Divifion-is-the Foundation of the Niftinttion, 


and Differences taken in our Law, between Eſtates b 
Diſcent and by Purchaſe, and I ſhall have little Occafion 


hereafter to conſider it in this View; I ſhall here give 
the Reader the feudal Notion of it in Zaſius his Words, 
(vis. Feudum five ſit antiquum ſive novimn dum nibil 


aliud accedat, a feudi recti natura non recedit ; Licet 


Qualitates inter ſeſe differant, quod nova dicumtur & 
paterna, & quod alterum in rar pr eſt potentius, 

terum infirmius quod ad 
latera non porrigitur. Zaflus in uſus feud. fol. 124 I 


quia ad agnatos protenditur, a 


jure enim Deſtendentes tantummodo ſuccedunt in feudo 
novo, itaque feudum novum ad Collaterales ex parte patris 


nunq uam pertinebit, cum in feudo antiquo etiam Collate- 


rales ſuccedant. Crag. de jure feud. fol. 55. 


(o Feudum Dividutm vel Diviſibile id dicitur quo! 
in Paries dividi foreſt, & Individuum vel Indiviſibile 


quod in partes diviſionem non admittit. Crag, de jure 
feud. 58. Zouchei deſcript. Jur. temp. pars 2. Sect. 2. 


Vide infra p. 


(xp) Ruod ad maſeulos tantum tranſit, Quod in feudo 


 vegulare eſt. Zaſius in uſus feud. fol. 6. . 
(q) Quod vel a femina deſcendit vel in quod ſæminæ 


ſnccedunt. Crag. de jure feud. fol. 52. uod ad fæminas 


extenditur. Zaſius in uſus feud, fol. 120. 


culties, 


55 
Y be 
wy 
Lane 
A 
TY 
* 4 
1 
8 I. 
＋ * 2 . 
. 
8 . 
7 
TOE. 
FT bx * 


3 IT. - « 
5 > OE DO Eh. OE WY” 5 ; p 
PE OY > . 3 18 87 26; | \ 5 8 
— . * 5 5 
J IS LCs ” 
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culties, and the Reaſon of our Eng- 


liſh Tenures. 


Firſt then, proper FEUDs are ſuch, 


and ſuch only, as are purely military 
(c), and at this Time hereditary (t), 


and ſuch as in all Reſpects preſerve 


the Nature of an original FEE UD, that 


is to ſay, ſuch as are militia gratid 


. generouſly given without Price (t) or 
Stipulation to Perſons duely qualifi- 


ed for military Service, the requiſite 

Renders or rather Obligations, as ſo- 

cial Duties, reſulting from the Na- 
(r) Vide ſupra. 1 

(0 Though all Feuds were originally precarious (ut 


ſupra ) Et hæreditarium eſſe (ſays Strykins) hoc 
fatti eſt & contra naturam feudi. Stry. Exam. jur. feud. 


Cap. 4. Q. 5: Yet now ſuch only as are perpetual, are 
conſidered as proper Feuds; recti autem Fendi natura 


bec eſt, quod ad Hæredes tranſitorium ſit in Infinitum. 
Zaſius in uſus feud. 112. T1» jure Longobardico £5 Aa- 
manico proprium ac rectum illud (Feudum ſcilicet ran 
tum dicitur, quod pro arbitrio auferri nequit, ſed tranf 
mittitur. Schilt. Com. ad Jus feud. Alaman. p. 11. ' Vide 
Feud. Lib. 1. Tit. 1. & ibid. in Marg. num. 46, 47. Crag. 
de jure Feud, 46, 53. & Spelm. Poſthum, Treatiſe of 
Feuds 5, 6. FD 
(t) Rectum ſeudum gratis concedi debet. Hanneton. fic 
de jur. feud. 20. In ſeudo nativo & genuino pretium non 


admittitur, nec merces, aut quid aliud niſi militaris ope- 


ra. Vide Crag. de iure feud. fol. 42, 49, 125. Ex gratia 
& gratuiio Domini beneficio Originem ſumpſit (feudum 
fcilicet rectum). Zaſius in uſus feud. 112. CTY 


ture 
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ture and Deſign of a feudal Confe- 
deracy (u), being properly uncertain 


(v) and emergent as the Occaſions 
of War and Defence. 


It was the military Nature of theſe 


Feups, that firſt rendered Women (x) 


and Monks (y) incapable of receiving 
„ 5 3 


(u) Vide ſupra p. 5. &c. 


(w) Teudorum natura eſt, ut Incerta ſiut ſervitia. Ta- 


ſius in uſus feud. 114. Recti ſeudi natura eſt, quod Va- 
ſaullus idelitatis ſacramento ad Incerta ſervitia obſtringa- 
tur. Ibid. 112. Vide infra p. EY 


(x) Natura ab omni ſeudo feminas ſecludere videtur, 
quaſi ad obſequia Domini gue vel in conſulendo vel in mi- 


litando conſiſtunt, quorum ꝓpræcipue cauſu Feuda conſti- 
euuntur, Impares & ineptas. Crag. de jure feud. 48, 55. 


Femina ab omni feudo tanguam inutilis ſive inhabilts . 
excluditur - neque enim ad munera militaria pro quibus 

felis feuda dabantur, earum opera Dominus uti poteſt; 
Nec arma traftare norunt, quod proprium eſt Vaſallo- 


rum; Neque tn conſilia Domini admitti Mulier poteſt, 


cum que audit reticere neſciat. Ibidem 236. Faming 


enim regulariter feudorum capaces non ſunt, utpote ad 
ſervitia inhabiles. Stry. Exam. jur. feud. Cap. 4. Q. 4. 
(y) Qui Clericus efficitur aut votum Religionis aſſumit, 
hoc ipſo feudum amittit, Feud. Lib. 2. Tit. 26, 30. Eo 
quod deſtit efſe Miles ſeculi, qui factus eſt Mites Chriſti 
— Nec beneficium pertinet ad eum qui non debet 
gerere oficium. Feud. Lib. 2. Tit. 21, 109. And the 
Law was the ſame in England while Monkery prevailed 
here; but an Engliſhman profeſſed abroad was always, 

and is now capable in England, (2 Roll's Abr. 43. C. 
1 Inſt. 132. B.) and this was the better Opinion in Sir 
Lawrence Anderton's Caſe, debated 12 Dec. 1722. at 
1 menen, 
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or ſucceeding to FRups of this Sort; 


and it was in Conſequence of the 


military Relation ariſing between the 
| Givers and Receivers of ſuch FEups, 


ject it to his Debts (b), and by ſuch, 


and of the obvious Inducements to 
the Superior or Lord, to confer ſuch 


Fx up on this or that particular Perſon, 
(which were the military Qualifica- 


tions and Ability of the Perſon) that 


the Feudatary could not alien the 
FE Up without the Conſent of the 
Lord (2); and as he could not alien, 
ſo neither could he exchange (a), 


pledge, mortgage, or otherwite ſub- 
Ls 


Serjeants Inn in Fleet. ſtreet, upon an Appeal from the 
Commiſſioners of the forfeited Eftates, notwithſtanding 


it appeared by his own Confeſſion, that he had been a 


 Benediftine Monk fourteen Years in France. 


(z) Vide Feud. Lib. 1. Tit. 13, 21. Lib. 2. Tit. 9, 34. 


38, 44, 52, 55. Crag. de jure feud. fol. 339. Lindenb. 


Coll. legum antiq. inter LL. Longobard. Lib. 3. Tit. 3. 


Sect. 9. Zaſius in uſus feud. fol. 68, 69. 


. 
: Th.) 


(a) Alienationis nomine comprehenditur permutatio. 


rag. de jure feud. fol. 340. nec permutari feudum poſſit. 


Ibid. fol. 68, 69. . 
(b) Feuda non poſſuunt ullo pacto alienari per Vaſallos, 
nec in torum, nec in partem quocunque titulo ſive pigno- 


vis, Venaitionts, five in Anime ſalutem, ſeu ullo pror- 
ſus diſtractionis genere c in ſolurum dari feu- 


dum 


30 An Iutroduction to the 
or by any other Means put it into the 


Hands of a Stranger. And as the 


Feudatary could not alien the Fzup 
without the Conſent of the Lord, ſo 
neither could the Lord alien or tranſ- 
fer his Seigniory or Superiority to an- 


other, without the Conſent of his 
Feudatary (c), for the Obligations of 


the Superior and Interior. being mu- 


tual and reciprocal (d), the Feudatary 
was really altogether as much intereſted 
in the Conduct and Ability of the 
Lord, as the Lord was in the Quali- 
fications and Ability of his Feudatary: 
And as the Lord could not alien, fo 


dum poſſit. Taſius in uſus fend fol. 69. Vaſallus feudum 


ſuum ſine Domini conſenſu oppignorare aut Hypothecare 
208 poteſt. Crag. de jure feud. fol. 343. Vide Feud. Lib. 
2. Tit. 8, 55. Schilt. Cod. jur. Alaman. Cap. 26. & Com. 
adinde p. 179, 180. 


(e) Ex eadem Lage deſtendit quod Dominus fine uo- 
luntate Vaſalli feudum alienare non poteſt. Feud. Lib. 2. 


Tit. 34. Sect. 1. Ex jure feudali non minus Dominus 
rohibetur ah altenatione ſui Dominii direfti fine con- 


ſenſu ſui Vaſalli, quam Vaſallus ab alienatione feudi, & 


utroque cafu pari pena & hic & ule punitur, ile wg A 
one diretti Dominit, hic, Utilis, Crag. de jure feud. fol. 
129, 374, 375- Vide Feud, Lib. 1. Tit. 22. Zafius in 
uſus feud. fol. 44, 70. Stry. Exam. jur. feud. Cap. 19. 


16. 
So Vide ſupra p. 
neither 
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neither could he exchange, mortgage 


or otherwiſe diſpoſe of his Seigniory, 


without the Conſent of his Vaffal (e). 


Again, as the Vaſſal or Feudatary 
could not alien, ſo neither could he 


deviſe or diſpoſe of the FE UD by Will 


(t), or by any Means (when FE Ups 


Were become hereditary) prevent or 


vary the feudal Courſe of Succeſſion, 
which in all proper FEuDs belonged 
to the Sons only (g), (excluſive of 


Daughters) and to them equally (h): 
Until by a Conſtitution of the Em- 
peror Frederick, Honorary FRups be- 


(e) Omnibus modis probilemus, ut nullus Senior de 


Doeneficio ſuorum Militum, Cambium aut Precarium aut 


Libellum ſine eorum agſenſu fagere preſumat. Conſtitut. 
Conradi feud: Eib. 5. Tit. 1. Lindenb. Coll. LL. antiq; 
inter LL. Longobard. Lib. 3. Tit. 8. Sect. 4. 
(f) Certi juris eſt, neque Feuda teſtamento relinqui, 
aut Hæredi vero Teſtamento præjudicari poſſe, ratio eſt, 
quod feudum non tam a Vaſallo teſtante quam a Domino 
Legem capiat — Extranei Hæredis Inſtitutio eſt 


quaſi alienatio. Crag. de jure feud. fol. 131, 340. Nulla 


ordinatione defunttt in. ſeudo manente vel valente. Feud. 


7 Lib. 1. Tit. 8. Se. 1. 


1 25 


(g) Succedunt tantum filii, Feud. Lib. 1. Tit. 8. And 


_ Crag. reckons it among the Naturalia feudorum, that maſ. 


* tautum Hæredes ſuccedant. Crag. de jure feud. fol. 
40, 50. ES | | 
ch) Feud. Lib. 1. Tit. 8. Schilt. de nat, Succeſſion. 
feud. p. 6. e . 


came 
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came Indiviſible (i), and as ſuch they, 


and in Imitation of them military 


FP!xups in moſt Countries, began to 
deſcend to the eldeſt Son only (K). 

_ Secondly, Under the Head of Im- 

proper FE Ups, the feudal Writers con- 


ſider every FR Uf (that is to ſay) every 


Eſtate, howſoever acquired or poſſeſſed 
upon Terms of Fealty, that doth not 


in Point of Acquiſition, Service, Ac- 


knowledgment, Succeſſion and the 
like, ſtrictly conform to the Deſign 
and Nature of a proper military FEUD: 


All FEzups therefore that are ſold or 
bartered for any immediate or con- 
tracted Equivalent (), or that are 
granted free of all Service (m), or in 


Con- 


(i) Ducatus, Marchia, Comitatus de cætero non divis 


Adatur. Feud. Lib. 2. Tit. 55. Se. 1. 

(k) Primevo feudali jure hanc de Majoratu ſeu Seni- 
oratu obtinuiſſe regulam, ut regulariter Senior fratrum 
Et Reliquos fratres a ſucceſſione excluderet, Schilt, Com. 

ad Cod. jur. Alaman. p. 317. Es 

( 85 N 

(m) Such Feud, though it ſeems to retain little or 
nothing of the Nature of a Feu, is notwithſtanding an 


improper Feud, Et cenſebitur jure feudi in omnibus, 
Præterquam in ſervitii preſtatione, nam iiſdem cauſts 


ac delictis amittitur, ſicut alia feuda excepro ſervitio, 


uod 
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Conſideration of one or more certain 
Services (n), (whether military or not 
military) or upon a Cens or Rent in 
Lieu of Service; and all ſuch FEups, 
as are by expreſs Words, in their 
Creation or Conſtitution, alienable, 
or allowed to deſcend indifferently 
to Males or Females, are improper 
FEuDs, and are ſeverally treated of 
by the Feudiſts under the Heads of 


quod ex patto non debet. Feud. Lib. 2. Tit. 23. Num. 
43. in Marg. ; ds os . 
Licet Francum Feudum expreſſe ab omnibus ſervitits 

it immune, non tamen a maleficis, que aut in faciendo 
aut in celando conſiſtunt, Vaſallum liberat Hino 
fit ut apud nos (ſcilicet Scotos) non minus in franco feudo 
quam in aliis, Far felonie, piurpreſturæ, & delicterum 
gue his ſunt ſimilia, locum habent: Non autem Recogni- 
tio ob alienationem majoris partis, cum hec Alienatio 
delictum conjunctum non habeat. Crag, de jure feud. 52. 


| Note however that, though this Power of altening ſuch 


Feud, may be agreeable to the Cuſtoms of Scorlaud, yet 
according to Zaſius Feudum francum inconſulto Domino 
alienari non polſit; Qusia ſi delinqueret (Vaſallus) punire 
non poſſit, cum eſſet ei facultas Feudi alienaudi. Zaſius in 
uſus Feud. 123. | „ 

(n) Feuda ad certa ſervitia data, ut Vaſallus Domi- 
num comitetur, eum expectet, ſerviat, & ſimiles operas 


 freſter, impropria Feuda dicuntur, quia ſeudorum na- 
ura eſt, ut incerta ſiut ſervitia. Zaſius in uſus feud. 


* 


114. Crag. de jure feud. 46, 48. Feud. Lib. 2. Tit. 51. 
Sec. 7. Stry. Exam. jur, feud. Cap. 4. Q. 29. 


Feuda 
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Feuda Emtitia (o), Franca (p). Cenſua- 


lia vel 9 wg (q), Aliienabilia 


(r) & Fæminina (1), Cc. 


It would be a wild and fruitleſs At- 


tempt to treat diſtinctly of the ſeveral 
Kinds of Fzups of this Nature; eſpe- 
cially ſince there are no two Syſtems or 
Countries (t) that agree in all Points 


— 
concerning them: So that I muſt re- 


fer {uch Perſons as are curious, to 
thole ; Authors who have already wrote 


on them, and ſhall content my ſelf 
o advertiſe the Reader of theſe hive 
Things only Concerning them. 


(0) Zaſius in uſus feud. 116, 117. Stry. Exam. jur. 


feud. Cap. 4. Q. 13, 14. 
(p) Vide ſupra p. 25, 32, 33. in Marg. 


on Feudum cenſuale eſt ubi Vaſallus predium ſub 


prowiifhone fidei accipit, ut loco ſervitiorum certum cen- 


(um vel penſioneim quotanmis præſtat. Stry. Exam. jur. 


| feud. Cap. 4. Q. 35. Schilt. Com. ad Cod. jur. Alaman. 
197, 391, 392. 

(t) Feudum alienabile eſt, quod alicui hac ratione con- 
ceditur, ut Vaſallus idem in quemcunque alienare vel 


transferre poſſit, quod contra propriam Feudi naturam 


eſt. Stry. Exam. jur. feud. Cap. 4. Qs. Zaſius i in uſus 
feud. 119. 


(1) Vide ſupra P. 26, 28, 


(t Ius feudale a ſeipſo * diver? tate locorum & Re- 


giouum in . rſurparur differt, reg. de jure feud. 
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I. That Fealty, the eſſential feudal 


Bond, is ſo neceſſary to the very No- 
tion of a FEup, that it is a down- 
right Contradiction to ſuppoſe the 
moſt improper FEup to ſubſiſt with- 
out it (u); but the other Obligations 


or Properties of an original FEUD, may 


be qualified, or varied by the Tenor 
or expreſs Terms of the feudal Do- 


nation. 


fu) Fidelitas non ſolum vinculum eft feudi ſed vera 


ejus efſentia, ſine qua nullum Feudum ſubſiſtere poſſit, a- 


deo ut fidelitas ipſa ne pacto quidem remitt poſit, alioqui 
n aliam contractus ſpeciem tranſit, nempe in allodium. 
Crag. de jure feud. 45, 46, 47. Stry. Exam. jur. feud. Cap. 
23 De omni feodo fidelitas preſtanda eft, 


. Q. 23. 
ive ſit militare, ſive Francum, ſive Empliyteuticum aut 


4% Libellum datum. Crag, ibid. 223. Quid fidclitas ne. 


gitti uon foreſt, Taſius in uſus feud. 122. Agreeably 


hereunta the Lord Coke ſays, (I Inſt. 129. a.) That I i- 
| Kad eſt vinculum fidei, Ligeantia eſt Legis effentia, 
And Mr. Selgen declares, that without the Bond of Ho- 


mage os Fealty, no Poſſeſſion (tho' it pay Rent or other 


Datisfaction, upon any Contract, either cenſual, Emphi- 


ers the like) can be a Feud. Seld. Title of Honor 
jv. 273. And therefore the Book of Feuds ſaying (Lib. 
5 Tit. 24.) that ſunt qua dam fenda ita data, ut pro 
bis fidelitas non fit præſtauda, muſt be underſtood De 
On figelitatis, and not of Fealty in general, as ap- 
pears from the ſame Book, Tr. 3, 76. and Crag. de jure 
Jeua. „„ | TT | 


92 II. That 
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II. That a FE Up is always preſu- 
med to be a proper Fx up, unleſs it ap- 


pears ex verbis [nveſtiturg to be other- 


wiſe (w). 


III. That improper FR ups are di- 
ſtinguiſned from proper FE ups by ſuch 


Qualities only, as are varied or ſu- 
peradded to the Feup by expreſs Pro- 
viſion of the Parties, and that they 


in all other Reſpects retain the Na- 


ture of an original FEUD (Y). | 
IV. That in the Conſideration of 
improper Fx ups, of which Sort moſt 


| Feups are at this Day, not only the 
Terms contracted, but the Cuſtom of 


(w) lud ſemper mente tenendum quod ſemper præ- 
ſumatur feudum proprium, niſt mutatam je ejus natu- 


ram ex verbis Inveſtiture conſtet. Crag. de jure feud. 
52. Probari neceſſe eſt, Feuda efſe non recta, cum in 
Aubio feudum ſimplex & rectum efſe pr eſumatur. Zaſius 
in uſus feud. 113. Stry. Exam. jur. feud. Cap. 3. Q. 6. 

(. x) Recepti juris eft quod licet feuda in aliquibus con- 
tra naturam feudalem concedantur, in reliquis tamen 
vel Capitulis vel flacitis, que non ſunt alterata, Feudum 


tn refta natura & ſimplici remanet. Zaſius in uſus feud. 


Iz. Eatenus tantum degenerantia dicuntur (Feu- 
da) quatenus pacto immutantur, in reliquis feudi pro- 
Prii naturam ſervant, Crag. de jur. feud. 48. 
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the Country, where the FzuD lies, is 


to be nicely obſerved (y). | 
V. That [nveſtiture, that is to ſay, 


the Solemnity, by which the Vaſlal 
or feudal Tenant is inducted or ad- 
mitted to a FE Up, is altogether as 
neceſſary to an improper, as to a proper 


FE Up (2). 


Having gone thus far into the Na- 
g of FE Ups, it ma 

be expected from me before I cloſe 
this Part of my Deſign, that I ſhould 
conſider the ſeveral Obligations ariſing 
between a feudal Lord and his Vaſſal or 
Tenant, in reſpect of this Policy, and 


of the feudal Relation between them: 
But as the feudal Writers are very co- 


(V) Mos Regionis non minus dat Legem ſends QUANT 
tenor. Crag. de jure feud. 59.———Dyrplicitcr confide- 


ratur natura feudi, aliqua eſt, que ex ſeriptis conſtat 


tar A udam que ex moribus, nſuve cujuſyue 
Provinciæ obſervatis recepta eſt ; Fenda enim quam maxi- 
4 verugine conflare ſepe diximus. Zaſius in uſus 


(2) Siendum eft ſeudum fine Inveſlitura nullo modo 


conſtitui poſſe. Feud. Lib. 1. Tit. 25. Lib. 2. Tit. 1, 2. 
Vide Crag, de jure feud, Lib. 2. Dieg, 2. fol. 1 32. 
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pious upon this Head (a), and few of 
the feudal Obligations are, as ſuch, 


of Force with us, I ſhall only take 


Notice of the Obligations relating to 


Ewiction and Aid, and of thoſe, 


merely becauſe our Laws of Mar. 
ranty and Aid may be ſuppoſed to 


depend upon them. 


I. The feudal Obligation upon E. 
Diction, ut vel Feudum alind ejuſdem 


 bonitatis reſtituat Dominus vel aſtima- 
tionem praſtet (b), if conſidered as a 
Penalty upon the Lord, for refuſing 


or neglecting, when required (c), to 


— S' W 
protect or defend his Feudatary's 


Title to the Feup or Fee, might be al- 
ways reaſonable: But it is much to 
be queſtioned, whether the Lord's 


Obligation to protect or defend his 
Feudatary, made him anciently liable 


(a) Crag, de jure feud. Lib. 2. Dieg. 11. Hanneton. de 
jur. feud, Lib. 1. Cap. 11, 12. Stry. Exam. jur. feud. Cap. 
18. Zaſius in uſus feud Cap. 7. 1 

b) Vide Stry. Exam. jur. feud. Cap. 24. Q. 23. Feud. 
Lab. 2. Tit. 8, 25. 1 

(c) Vide Feud. Lib. 2. Tit. 2 5, 


1 upon 
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upon Eviction, (without any Fraud 
or Defect in him) to compenſate the 
on of the FEUD; inaſmuch as it can 
hardly be imagined that, while FEubs 


O 


were precarious and held at the Will 
of the Lord, or indeed that, while 
they were generouſly given without 


Price or ſtipulated Render, the Lord 


ſhould be ſubject ro ſuch Loſs (d); 
_ eſpecially ſince it is not unlikely, that 
the Lord's Obligation upon Eviction, 


rather prevailed upon the Reaſon of 
contracted and improper FEUDs, than 


from the Nature of a pure original 


FeuD: It ſeeming as to them highly 


reaſonable that, if a Price was paid, 
Or an Equivalent of any Kind ſtipu— 
lared or contracted for, the Feuda- 
tary ſhould have hig Bargain, and that, 
it the FE UD was evicted as the FEuD 
or Propriety of another, the Lord 


(d) Varrantizationis quam dicimus, ſive de evictions 
attionis, vis omnis a diſpoſitione pendet, nam ſi feudunt 


ex rin pure donationts procedat, vis locus eft varrau- 
#12ation, Iniguum enim videretur, qui ex ſua Liberalitate 


guid conceſſerint, ut in id teneantur, quod nos habent, ſi 


201 tamen aliquid vel dolo, vel arte fecerint, quo minus 
Jeudum ad Vaſallum tranſeat. Crag. de jur. feud. 1 52. 


D4 __ ſhould 


40 An Introduction to the 


ſhould anſwer the Loſs, and make the 


Party Amends (e). And though none 


of the ancient Feudiſts make any ſuch 
Diſtinction; but all of them ſuppoſe 


the Lord's Obligation upon Eviction 


to have been 8 00 yet they 
peak of the 


muſt be underſtood to 
Times in which they wrote, when im- 


proper FE ups chiefly prevailed ; nay, 


when almoſt all FE Ups were alienable 


diſe. 


Il. Aid. in the Senſe wherein it is 
underſtood at this Day (in moſt 


Places where the feudal Law prevails) 


(e) Vide Crag. ibid. & fol. 145. 


(f) Feudiſtæ tamen omnes Dominum feudi Vaſallo de 


Evidtione teneri volunt. Crag. ibid.— | 
Generaliter verum eſt in Feudis, Dominos de Evictio- 
ius teneri., Feud. Lib. 2. Tit. 80. But Glanvil makes 


the following Diſtinction, vis. Si aliquis alicui donave- 


wit aliquod Tenementum pro ſervitio & Homagio ſuo, 


quod poſtea alius verſus eum dirationaverit, tenebitur 


guidem Dominus tenementum id ei warrantizare, vel 


comperens Eſcambium ei reddere. Secus eſt tamen de eo, 
% de alio tenet feodum ſuum ſicut Hæreditatem ſuam, 


unde ſecerit Homagium, quia licet terram illam amit- 
ict; non tenebitur ei Dominus ad Eſcambium. Glanvil. 
Lib. 9. Cap. 4. p. 70. 
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and Saleable as Matters of Merchan- 
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to import an Obligation upon the feu- 
dal Tenant, to contribute to the pri- 
vate Neceſſities or Occaſions of the 
Lord, was not of direct feudal Obli- 
gation (8); inaſmuch as the original 
feudal Aid ſeems to have been pure- 
ly military, binding the Feudatary | 
merely to concur with, and to aſſiſt 
his Superior or Lord in Defence of 
the Feud or feudal Society (h); and 
it the genuine feudal Aid was of this 
Nature only, it can hardly be made 


out, that the ſeveral different Aids, 
which have been exacted, and taken 
by feudal Lords, for many Ages, in 
moſt Parts of Furope (i), are to be in- 

5 i erred 


(g) Quæſutum eſt ſi Dominus in perjurium incidat, 
gum dare non valeat quod dare juraverat, & Vaſallus 
eum liberare pollit ſuam pecuniam dando & non faciat, 
an Beneficium amittat? Et Reſponſum eſt non amittere. 
Feud. Lib. 2. Tit. 26. Sect. 5,————Altere inofem Do- 
minum aut eum Cuſtodia ſeu Carcere liberare, num Va- 
ſallus cogitur ? non cogitur, niſi juvandi FVaſalli cauſa Do- 
minus bona ſua conſumpſerit, vel niſi maximum ſit Fen- 
aum, vel niſi de omnibus Vaſallum inveſtivit, verum id 
Otilius fuerit initio ſtipulari. Ibid. Num. 27. in Marg. 
& Zaſius in uſus teud. fol. 42, 43. But, the Text makes 
no ſuch Exceptions or Diſtinctions. 1 8 
- (h) Vide ſupra p. 6, - 10. . 

(1) Vide Du Freſne Gloſſ. ad verb. Auxilium. Conſti- 
aur Sjeu, & Neapolitan, Lib, 3. Tit, 18, 19. Zier in 
5 wr unus 


42 An Introduction to the 


ferred from the Reaſon of FEUpS, or 


that they do not altogether depend 
upon the Uſage or Cuſtom of the ſe- 
veral Countries (K) where they are 


eſtabliſhed ; ſo that I ſhall not conſi- 


der them here as direct feudal. Con- 
ſequences; but ſhall hereafter (1) 


conſider them ſo far only, as they 


£oRger. W8.uuEoniin 
Though theſe Notices relating to 


Evidtion and Aid may, with Regard 
to my preſent Deſign, ſuffice con- 
cerning the particular Obligations 
ariſing between a feudal Lord and 
his Vaſſal; yet it muſt be obſerved, 
that the feudal Obligations in gene- 


ral, how various ſoever they were, 


5 uſus Feud. 42, 43. Hanneton. de jure Feud. Lib. 1. Cap. 2 


10. p. III, 116. Stry. Exam. jur. Feud. Cap. 18. Q. 34. 
&c. Crag. de jure feud, 213. Mad, Hiſt, of the Exche- 
 quer 396, 397- | 

(K) Strykins, ſpeaking of the Vaſſal's Contribution ad 


dotandam filiam, ſays that in jure feudali hoc vix funda- 


tum, ſed ex conſuetudine locorum id potius determinan- 
dum. Stry. Exam. jur. feud. Cap. 18. Q. 38, And yet 


Aids, of all Kinds, may be underſtood, to fall within 

the Notion of Fealty, as it is explained in the Book of 

FTeuds, viz * Domino ſus fidelitatem jurat, iſta ſex 
in memoria 


emper habere debet, incolume, tutum, ho- 
weſtum, utile, facile, poſſabile. Feud. Lib, 2. Tit. 6. 
(3) Infra p. ” 
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were 
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were equally inforced and exacted 
from both: It following from the 


Nature, as well as the Deſign of the 
feudal Relation, that the Duties of 
ſuch Relation, ſhould on both Sides 

be punctually and effectually anſwer- 


ed: Inſomuch, that if the Vaſſal on 


the one Hand refuſed to do his Fealty 


(m), or failed to perform the Services 


of the FEE Up n), or did by any Means 
attempt to defeat or weaken the 


Foundation of the Relation between 


bim and his Lord, by denying (0), 


(mm) Si Dominus a Vaſallo petierit fidelitatem—— 
nec legitime requiſitus eam præſtare voluerit tanguam 


iugratus feudum amittit. Feud. Lib. 2. Tit. 24, 100. 
(n) Non eſt alia juſtior cauſa bencficii auferendi quam 


ſi id propter quod Beneficium datum ſuerit, hoc ſervi- 


tium facere recuſaverit, Feud. Lib. 2. Tit. 24. Zafius 


in uſus feud. 83. Hanneton. de jure feud, Lib. 3. Cap. 
* q 342. Crag. de jure feud. 365. IA 
0 


Vaſallus i Feudum vel Feudi partem aut Feudi 


conditionem ex certa ſtientia inficiatur, & inue couviłtus 
 fuerit, eo quod abnegavit Feudum ejuſuve conditionem, ex- 


poliabitur ———Vafallus feudum quod ſtiens abnegavit, 
amittit, Feud, Lib. 2. Tit. 26. Si Vaſullus Do- 
mino ſuper Fendo vel ejus conditione conventus, feudum 
ſeiens negaverit : Quia forte Feudum quod nouum erat 
aicebat efſe antiquum, vel reftinm quod erat non reftum : 
Vel omnino rem feudalem eſſe negabat, tunc mendacii 


— Ccomnviftus ſeudo privabitur. Tafius in uſus feud. 90. 


Crag. de jure feud. 356. Hanneton, de jure feud. 338, 
339. Feud, Lib. 2. Tit, 64. Sect. z,. : 
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aliening (p), diſmembering or im- 
Pairing (q) the FEupD ; or in Truth, 
if he did any Thing againſt his Feal- 
ty in general (r) to the Prejudice 
of his Ford, the Lord might reſume 
the Feup (1). The Lord again on 


the other Hand was bound pari pena 


to obſerve and comply with the 


Terms of Relation on his Part; inſo- 


much, that if he neglected to protect 


or detend his Feudatary, or did any 
Thing that was prejudicial to him, or 
injurious to the feudal Relation, he 


loſt his Heigniory (t) or Intereſt in the 


FEUD ; 


(p) Vide ſupra p. 29. Zaſius in uſus feud. 79. Stry. 
Exam. jur. feud. Cap. 23. Q. 19. 1 5 
(q) Si Vaſaullus feudum diſſipaverit, aut Inſiani detri- 


mento deterins fecerit, privabitur. Zaſius in uſus feud. 


91. Crag. de jure feud. 362. . | 
(r) Si contra ea que in fidelitate nominantur, fecerit 
(Vaſallus) Beneficio carebit. Feud. Lib. 2. Tit. 97. Vide 


Feud. Lib. 2. Tit. 24. Sect. 2. & Lib. 5. Tit. 2. Zafius 
in uſus feud. 83, 90, 93. Hanneton. de jure feud. Lib. 3, 


Cap. 11, 12. Crag. de jure feud. Lib. 3. Dieg. 5, 6. 
Stry. Exam, jur. feud. Cap. 23. 5 
(1) Vide Feud. Lib. 2. Tit. 24. ad fin. & Tit. 98. 


(t) Ex omni Felonia (Ex omni offenſa. Laſius in uſus 


feud. 96. /e delicto. Crag. de jure feud. 394. Ex iiſdem 
tailſis, quibus. Stry. Exam. jur. feud. Cap. 23. Q. 50.) 
 gua Vaſallus feudo privatur, & Dominus proprietate 
( Airecto ſuo Dominio. Zaſius & Crag. ibid.) privetur. 

Feud. Lib. 2. Tit, 4). & ibid, Tit, 26. dect. 5. 
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FEUDH; and thus the Duties and Ad- 
vantages of their Relation, which 
were reciprocal and equal, were duly 
inforced at the Peril of their ſeveral 
Intereſts. 5 


Note, That Felonia vel Fallonia (quaſi a fallendo, 
Stry. Exam. jur. feud. * 23. Q. 2. Du Freſne Gloſſ. 
ad verb. Felonia.) Eſt culpa ſeu injuria (delictum vel 


Perfſidia. Zaſius in uſus feud. fol. 8. Stry. ibid. Q. 1.) 
Propter quam vaſallus amittit feudum. Spelm. Gloſl: 


ad verba Felonia & Fallonia. 
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CHAP. II 


T is difficult to determine preciſe- 
ly the Time, when Fzups or Te- 


nures were firſt brought into England; 


ſome have thought that they were 


planted here long before the One 


others that they were introduced by 
Mäilliam I. ſoon after; the Authorities 
on both Sides of this Queſtion are 


numerous, and therefore, though, as 
mere Authorities, they can have little 


Weis 


ght; yet I ſhall mention the prin- 


cipal Perſons who have diftered on 


this Point, that the Reader may lee, 
that bare Authority ought to have 
little or no Influence on his Judg- 
ment of this Queſtion, and that he 
may in this Cafe, without Vanity or 


own Underſtanding. 0 


Danger of Cenſure, lean unto his 


The 


ne 


(b), Mr. Selden (c), Nathaniel Ba- 


ſucceeded for Thane, and Thainland 
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The Lord Coke (a), the Judges 
of Ireland in the Caſe of Tenures 


con 


(a) The Lord Coke ſays, that the Tenure by Knight- 
Service---is of great Antiquity-----And that it drew to it 


Ward, Marriage and Relief, in the Time of King Al- 


Fred. (1 Inſt. 76. J.) And in the Preface to his 3 Rep. 
He ſuppoſes that the Redditiones Socharum & Regis Ser- 
vitium, ſaid in the Book of Domeſday, a Conſtitutione 


antiquorum Temporum, to belong to the Church of Mor- 
"wk within the Hundred of Ofwaldſpato prove Socage 
Tenure, and Knight-Service, long before the Con- 


much. : SO 
Tb) They ſuppoſe that the Thani Majores, or Thani 


Regis among the Saxons, were the King's immediate 


Tenants of Lands, which they held by perſonal Service, 
as of the King's Perſon by Grand Serjeanty, or Knight- 
Service in Capite; and that the Land ſo held, was in 
thoſe Times called Thainland, as Land holden in Socage 
was called Reveland- And that after ſome Years 


that followed the Coming of the Normans, the Title of 


Thane grew out of Uſe, and that of Baron and Barony 
——— They 
therefore concluding Sir Hen. Spelman miſtaken, who in 


his Gloſſary, Verbo Feudum, refers the Original of Feuds 


in England to the Norman Conqueſt, ſay, that it is moſt 


manifeſt, that Capite Tenures, Tenures by Knight-Ser- 
vice, Tenures in Socage, Cc. were frequent in the Times 


of the Saxons, but that indeed the Poſſeſſions of Biſhops 
and Abbots, were firſt made ſubje& to Knight- Service 22 


Capite by William the Conqueror, in the fourth Year of 


bis Reign, Cc. See the Caſe of Tenures upon the Com- 
zuiſſion of defective Titles, &c. 80. printed at London, 
1720. or the Subſtance of the Caſe, as to this Point, in 


3 Gilſon's Preface to Spelman's Treatiſe of Feuds, 


(e) This Dignity, ſays Mr. Selden, ſpeaking of the 


_ = Dignity of an Earl, was in ſome Places in England, both 


feudal 
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con (d), and others (e), are of Opi- 


nion, 


feudal and inheritable, even from the A. of the firſt 

Coming of the Saxons into England, which is commonly 
placed in 448 of our Saviour, though by exacter Calcu- 
lation it falls twenty Years ſooner And that Ethel. 
red, Ealdorman of Mercland, had all that which was 
the Kingdom of Mercland to his own Uſe, as an Earl. 
dom and Fief given him in Marriage with Erhelfied, by 
her Father King Alfred, and to prove this, cites Milliam 
of Malmesbury ae Geſt. Regum. Lib. 2. Cap. 4. Londo- 
nium caput Regui Merciorum cuidam Primario Ethel. 


redo in Fidelitatem ſuam cum Filia Ethelfleda conceſfir. 


Vide Seld. Tit. of Hon. 510, 511. He ſays indeed, (ibid 


that Aerius and Florentins have it Servanaum commenda- 


vit: And if he had gone on, he would have found that 
Mill. of Malmesbury himſelf, in the very next Line, calls 


it Commiſſum, and afterwards Cap. 5. Commendatum, 
which Words rather ſuggeſt a Truſt than a Feud. Vide 
Malmf. de Geſt. Regum inter Scriptores poſt Bedam, fol. 


44, 46. and Spelm. LS ar Treat. of Feuds 13. 
Mr. Selden likewiſe ſuppoſes the Names of Thane 
and YVavaſor in the Savon Times to have been feudal, 


and that as Earl, King's Thane, and middle T hane ſuc- 


ceeded one the other in the San Laws, ſo Count, Ba- 
ron, and Vavaſor are uſed as Interpreters of them in the 


French Laus of William I. and that the King's Thane 
held of the King in chief by Knight-Service, and were 


of the ſame Kind with them, that were after the Nor- 
mans Honorary or Parliamentary Barons, (Tit. of Hon. 
513.) and he ſays (ibid. 520.) that a Vavaſyr was in the 

moſt ancient Times only a Tenant by Knight. Service; 
that either held of a meſne Lord, and not immediately 
of the King, or at leaſt of the King as of an Honour or 
Manor, _ not in Chzef. ** 


(4) Who thinks that it is not clear from any Author of 


Credit, that the Normans changed the Tenures of Lands 


And that none of them appeared to him to be of Nor- 
man Original, altho' they received their Names according 


to that Dialect. Bacon Hiſt. of the Eng. Gov. 161. 
(e) Saltern ſuppoſes Conveyances by Feoffiment and 
Livery to have been before the Conqueſt, and (he: 


Aue! 
were 


Nor , 


Hon. 


the 


ice; 


itely 


V Or 


or of 


ands 


Nor- 
ding 


and 


that 
here 


in Gaul, and the Normans in ere & | | 
to the Hiſt. of Eng. 151,172. And the Author of the Mir- 
ror ſeems to imagine that Tenures were ordained for the 


| 0 oo — 
Ait Zeges ab Anglo. Sgæonum Regibus ante ones 
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nion, that Tenures were not brought 


into England by the Conqueror, but 
that they were common among the 
Saxons. 


The Lord Hale (g), Crag (h), 
RR. — ö Mr. 


there were Lords and Tenants in the Days of Gorboniau 
the Good, and that Fealry was ſworn to the Prince in the 


Time of EFlidurus, which of Neceſſity (ſays. he) were 


accompanied with Tenures, Services, Diſtreſſes and tho 


Like. Vide Saltern de antiquis Britan. Legibus, Cap. 8. 


Sir William Temple ſays, that thoſe Authors who will 
make the Conqueror to have broken or changed the 
Laws of England, and introduced thoſe of Normanay; 

tend the Duty of Eſcuage, with the Tenures of 
be Service and Baronage, came over in this Reign; 


but that it needs no Proof that zhoſe with the other fer- 


Aal Laws, were all brought into Europe by the ancient 
Goths, and by them ſettled in all the Provinces (which 
they conquered) of the Roman Empire, and among the 
Rei by the Saxons in England, as well as by the Franks 
Temp. Introd, 


Defence of the Realm, by our old Kings before the 
Conqueſt.. Vide Mir. Cap. 1. Se8. 3. P. 11 12. | 


(g) The Lord Hale mentions the Law touching 


1 as one of the Laws of Pilliam I. which 
dere deſigned for the Eſtabliſnment of him in the 

Throne, and for the ſecuring the Peace of the Kingdom. 
(Hiſt. of the Com. Law 107.) and he endeavours to ſhew 
ibid. 123, 224.) That Tenures by Knight-Service, were 
Introduced in the Time of William I. with the Conſent 


of Parliament: 


h) Anglos ante Congueſtium viz puro; (ſays Crag,) hoc 


pus (ſcilicet Feudotum) recepiſſe, rationes cur ita cre- 
Scio ante Conqueſtum multas apud 
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Mr. Somner (1), Sir Henry Spelman 6 2 


and 


ſtum conſeriptas Ne weſtigium quidem Furis feu. 
Aalis in eis pene reperitur, nam licet vaſallorum in 
Dominos Ingratitudo, five Felonia expreſſe aliquo ſtatut 
puniatur, Pena tamen non eft Amiſſio Fendi, ut in 
Jure Fendali, ſed tantum vel mulcta pecuniaria ſi paruy 
(it Injuria, vel Pena Capitis ſi Major, que Juris feu. 
aalis Naturam non (apinnt Preterea cx ipſo Po. 
lydoro, qui Anglorum Hiſtoriam conſcripſit diligentiſſime, by 
conſtat inaniſeſte Conqueſtorem, cum omnia Angliæ pre: | 
dia jure Belli ad ſe pertinere diceret, legem Agrarian 
tuliſſe, qua ſe omnium Poſſeſſionum Dominum declaravit 
( Quod nihil aliud erat quam omnia prædia de co tanquan 
Domino teneri, Ec.) Vid. Crag. de jur. feud. 29. 
(i) Before the Conqueſt ſays Mr. Sommer, we were not 
in this Kingdom acquainted with what fince, and to this 
Day we call Feoda, Foreigners Feuda, 1.e. Fiefs or Fees, 
either in that general Senſe I mean, wherein they are 
diſcourſed of and handled abroad in the Book thence in 
titled De Feudis, at Home in that called Littleton's Tr 
nures, (Treat. of Gav. 100.) He proves this Aſſertion, 
(ibid. 150, 104.) and concludes, that to the Conqueror it 
is, that the Names and Cuſtoms of our Engliſh Fees, or 
(as we now vulgarly call them) Tenures, ſuch at leaſt a 
are Military, owe their Introduction. „ 
(k) Jus Feodale (ſays Sir H. Spelman) Anglis primu 
impoſuit Gulielmus Conqueſtor, (Gloſſ. ad Mag. Chart, 
fol. 374.) and again, (ad verbum Feodum) Feodorum ſer- 
vitutes in Britanniam noſtram primus invexit Gulietmu 
Senior Congqueſtor nuncupatus, Qui lege ea e Normannis 
introducta Angliam totam ſuis divifis Commilitibus : I 
nuit hoc ipſum Codex ejus Agrarius (Qui) Few 
Aum & Normannam jungit, ac ſi rei nove Notitia « 


Normannia diſquirenda eſſet— And it being faid by 
the Judges of Ireland, in the above-mentioned Caſe of 
Tenures, that Sir H. Spelman, thus referring the Original 
of Feuds in England to the Norman Conqueſt, ws 
miſtaken; He wrote an elaborate Treatiſe of the Na _® 
ture and Original of Feuds and Tenures in Support and 


Confirmation of his Opinion. This Treatiſe is publiſhed 
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0 107%. Fol. 7.) he ſays, that this King Epiſcopatus 
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and others again (1), are of Opinion 


that Fx ups were brought hither by the 
Cunqueror, and that they were in his 


Time firſt eſtabliſhed among us. 
It would be tedious and hardly 
pertinent to my preſent Deſign, di- 


by Biſhop Gibſon 1723. among the Poſthumous Works of 


this Great Man. 2 
0) Mar. Paris, (Anno 1068. fol. 6.) ſays, that Will. 1. 
Commilitonibus ſuis, qui Bello Haſtingenſi Regionem ſe- 


dum ſubjugaverant, terras Anglorum & Poſſeſſuones 4. 


Ruentiori Manu, contulit, illudque parum quod remanſe- 
it perpetue ſervitutis, And again, (au- 


geg; E9 Abbatias omnes que Baronias tenebant, & eate- 

$ ab omni ſervitute ſeculari Libertatem habuerant, ſub 
e ſtatuit Militari, irrotulans ſingulos Epiſcopatus 
Abbatias pro voluntate ſua quot Milites ſibi & ſucceſſd. 


ribus ſuis Haſtilitatis Tempore voluit a ſingulis Exhiberi: 
Et Rotulos hujus Eccleſinſtice ſervitutis panens in The- 


Sauris, multos viros Eccleſiaſticos huic Conſtitutioni pelſſi- 
me reluttantes a Regno fugavit; 


MI. Camden aſſerts, that the Engliſih were diſpoſſeſſed 


of their Hereditary Eftates by William l. and the Lands 
and Farms divided among his Soldiers, but with this Re- 
ferve, that he ſhould ſtill remain the Aire Proprietor, 


_ ang oblige them to do Homage to him and his Succeſſors, 


that is, (gays he) that they ſhould hold them in Fee, but 
me King alone Chief Lord, and they ferrdatory Lords, 


in actual Poſſeſſion. 


2 . Hody ſays, that Baronies and ſuch Teuures were 


Convoc. 11 7.) and Bratton, N of the Regale Servi- 
Hum, intimates as much in thefe Words, Secundum guod 


ww Congueſtu fuit adinventum, Bra. Lib. 2. Cap. 16; 
ee. 7. Vid. Dugd. Orig. Jurid 6. Wilkins Leg. Anglo- 
on. fo: 288, 289. Cotton Poſthuma. 13, 14, 346. 


ſtinetly 


E * 


wrt brought into England by the Conqueror, (Hiſt. of 
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ſtinctly to examine and conſider the 
Ground of thefe Opinions; and 


therefore I muſt refer the Reader to 


the Treatiſes in which they are advan- 
ced, and leave him upon due Conſi 
deration to judge of them as he plea- 
ſes: Taking only this Obſervation a- 
long with them, that it is very re- 
markable, That Witham I. about the 
twentieth Year of his Reign, juſt when 
the General SUrVEY of * cal- 


led Domeſday-Book, is ſuppoſed to 
have been finiſhed (m), and not till 
then, ſummoned all the Great Men 


and Landholders in the Kingdom to 


(m) Ante Aunum Guliclmi viceſimum, Deſeriptio hes 


non eſt abſoluta, immo in eo facta; Teſtis eſt omni excep- 
tione lounge Major voluminum eorum in que Yeferebatur, 
Alterum & Minus quo ſeonſim cenſite funt Eſſewia, Nor- 
Jolcia, & Snuffolcia, In hujus calce Literis Majuſculis, 
nec pſa Deſeriptione recentioribus, adjectum eft, 
Anno MiLLEsIMmo OcrockSsIMO SEXTO AB IN- 
CARNATIONE DoMINI, VIGESIMO VERO REGIS Wir- 
_ LIELMI, FACTA EST ISTA DESCRIPTIO, NON SOLUM 
PER HOS TRES COMITATUS SED ETIAM PER AL1Os, 
Seld. Pref. ad Eadmer. fol. 5,—o— The Lord Hale, 
and Mr. Madow, (Jol. 6. in Marg.) agree with Mr. Sl. 
Aen's Account of this Matter, and T ho. Mikes, and Wal- 


zer Heming ford in their Chronicles (publiſhed by Gale,) 
fix this Survey accordingly, ad an. 1086. Vide Hale Hiſt. 


of the Com. Law, 109. Mad. Hiſt, of the Excheg. fol. C. 
A | „%% i 
= London 


par 
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London and Salisbury (n), to do their 


Homage, and ſwear their Fealty to 
F- E3 him, 
n) Ingulphus who lived at that Time fays, a7 an. 


108 5. that the King reverſus in Angliam apud Londb- 
nias Homintum ſibi facere & contra omnes Homines Fi- 


Aelitatem ſurare omnem Anglie incolam 1aperans totam 
Terram deſcriſit. Ingul. Int. Script. poſt Bedam 908. 


Henry of Huntingdon, (ibid. fol. 3j C.) ſays that 
Pillielmus Rex fortis, Anno Decimo nono Regni ſui, cum 


de more tenuifſet Curiam ſuam in Natali apud Glouceſtre, 
ad Paſc ha apud Winceſtre, ad Pentecoſten apud Londo- 
miam, Henricum filium ſunm virilibus induit Armis, 


Deinde Accifiens Hominium omnium terrariorum Anz 


gliæ cnjuſeunque Feudi effent, Furamentum etiam Fideli- 
tatis non diſtulit.------Brumton (int. Script. X. fol. 979.) 
agrees with this Account of Huntingdon, but fixes it, 
ad annum vicaſimum Regis, and Suppoſes the Survey of 

England to have been made in the Year before. 


The Waverly Annals, Mat. Paris and Mat. Weſtm. 


agree almoſt iu 7erminis with Hen. of Huntingdon, but 


fix this Homage ad An. 1084.- The Saxon Chro- 


nicler ſays, ad An. 108 5. Hoc Anno Rex tenuit ſuam Cu- 
. rum in Minceſtre ad Paſcha, atq; ita Itinerà iuſtituit, 


ut effet ad Pentecoften apud Weſtminſter, ubi Armis mi- 


litaribus honoravit filium ſuum Henricum. Poſtea ſic 
Itinera aiſpoſuit, ut Pervenerit in Feſto Primitiarum ad 
 Searebyrig, ubi ei Obviam venernnt ejus Proceres & 


omnes Preaia tenentes, quotquot effent. note melioris, per 
rotam Angliam hujus Viri ſervi fuerunt, omneſyue ſe 
ili ſubdidere, ejuſque facti ſunt Vaſſalli, ac ei Fidelitatis 
Juramenta preſtuterunt, ſe contra alios quoſeunque illi 
fidos futuros. Hoveden (Int. Script. poſt Bedam 480) 
Ad An. 1086. ſays that Willielmns Rex fecit deſtribi om- 
nem Angliam-----Poſt hec in Hebdomada Pentecoſtes fi- 
lum ſuum Henricum apud Meſtmonaſterium, ubi Curiam 
Juan tenuit, Armis Militaribus honoravit, nec multo poſt 
Manaavit ut Archiepiſcopi, Epiſcopi, £9. Calendis Anguſti 

ibi occurrerent Sarisbirie, quo cum venifſent Mines 
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him, 1 doing whereof the Saxon 


Chronicler ſuppoſes that, at that Time, 
Proceres & omnes prædia tenentes ſe illi 


ſubdidere, ejuſque facti ſunt Vaſalli, ſo 


that we may reaſonably ſuppoſe, 
Firſt, That this general Homage and 

Fealty was done at this Time (nine- 

teen or twenty Years after the Acceſſi 


on of Nilliam I.) in Conſequence of 
ſomething new, or elſe that Engage. 


ments ſo Important ro the Mainte- 


nance and Security of a new Efta- 


illorum ſibi Fidelitatem Furare coegit, ——— Simeon 


Dunelm. (Int. Scrip. X. 213.) agrees in terminis with 


Hoveden. And the Waverly Annals again, ad An. 1086, 


ſay that An. Reg. Willi Viceſimo Rex tenuit Curian 


ſtlam apud Wintoniam, poſten ad Kalendas Auguſti fuit 


apud Salisburiam, ibique venerunt coram eo Barones ſli 
S omnes terrarii hujus Regni, qui alicujus pretu erant, 
_ enjuſermgue Feodi fuiſſent, & omnes Homines ſui effefti 


ſunt, & Furaveriunt illi Fidelitatem Contra Omnes Ho. 
i . . 

It muſt be obſerved, that tho' ſome of theſe Hiſtorians 
mention only the Homage done at London, others that at 


Saliobury only, and none but the Waverly Annals expreſ- 
ly mention Loth; yet we may upon the Credit of theſe 


Annals ſuppoſe, that theſe Hiſtorians ſpeak of two ſeve- 


ral Homages done about the ſame Time, ſoon after the 
King's Knighring his Son Henry: Beſides that it is high- 


ly probable that the King received the Homage of ſome 
at London, and of others at Salisbuny; It being very un- 
likely that the Landholders who lived in or about Lon- 


don, where the King often was, ſhould come to Saliß 
bury to do their Homage. 1 ; 
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bliſhment would have been required 


long before; and it fo, it is probable 


that Tenures were then new, inaſ- 


much as Homage and Fealty were, and 


ſtill are, mere feudal Engagements, 


binding the Homager to all the Du- 


ties and Obſeryances of a Feudal Te- 
4, 


(o) It appears not only from the ſeveral Hiſtorians 
cited in the former Note ; but likewiſe from the Mirror, 
226, 227. Britton 174. b. Brat. Lib. 2. Cap.35. Set. 
3, 9. and Flera, Lib. 3. Cap. 16. Sect. 21. That Homage 
and Fealty, (though treated by the Feudiſts as Synony- 
mys) were really with us diſtin, though concomitant 


Engagements; for though Fealiy was incident and e:-_ 
ſential to Homage or Tenure, (1 Inſt. 65. & ſupra p. 35. 


and is now become Part of the Form of Homage it ſelf ; 


(Vid. Stat. de Homagio, 17 Ed. 2. and Lit. Sedct. 8 5. 


poet there was no doubt, anciently a conſiderable Diffe- 
\ rence between them; inaſmuch as Homage was meerly 

a Declaration of the Homager's Conſent to become his 
Lord's Man, or military Tenant of ſuch Lands or 'Tene- 
ments. (eo deveigne voſtre home de tiel fief. Mirr. p. 2 06. 
and the ſame Author, 5. zog. reckons it one of the 
Abuſes of the Common Law, de mettre pluis des paroles 
en Homages faire for ſque tant, jeo deveigne voſtre home del 


fiew que jeo claime tenir de vous.) Homagium & Domini- 
um are therefore directly oppoſed to each other by Glau- 
debet eſſe Domini & Homagii 
fidelitatis Connexio, Ita quod Suantum Homo debet Vo- 


mino ex Homagio (i.e. by conſenting to become his 
Tenant, or on Account of his Tenure) rantum illi de- 
bet Dominus cx Dominio, (i e. by becoming his Lord, 
or on Account of his Seigniory) præter ſolam reveren- 
iam. Vid. Glanv. Lib. 9. Cap. 4. Fealiy on the other 


Hand 
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2dly, That as this general Homage 


and Fealty was done about the Time 


that Domeſday-Book was finiſhed, and 
not before, we may ſuppoſe, that 
that Survey (p) was taken upon, or 
ſoon after, our Anceſtors Conſent to 


Tenures, in order to diſcover the 
Quantity of every Man's Fee, and to 
fix his Homage (q), this Suppoſition 
is the more probable, becauſe it is 
not likely, that a Work of this Nature 


was undertaken without ſome imme- 


Hand was a ſolemn Oath, conſequential to Homage, and 


| ſworn immediately after it, that the Homager would, as 
his Man or Tenant, be faithſul to his Lord. 
(p) The Nature of this Survey may be collected from 


Spelm. Gioſſ. ad verbum Domeſaei. Seld. pref. ad Eadme- 


rum, z, 4. Gerv. de Tilb. Dial. de ſcacc. Lib. 1. Cap. 16. 
Ingul. Hiſt. int. ſeript. poſt Bedam, 908, 99. : 

(q) Becauſe anciently the Name and Quantity of th 

Fee, Sc. was ſpecified in the Homage, as appears from 
the Mirror, Cap. 3. Sect. 36. d Homage, where it is 
faid, that Homage eſt fait en ceſtes parolls, Feo deveigne 
vaſtre home de tiel ef, ifſintque tout quantity ſoit mon- 
ſtre & FEſpecifie en certain (or as Britton 174. ſays, no- 
mement par certeyne quantite & par certeyns boundes) 
par Qnoy Iſm'r ſache combien & quoy il doit garranter a 


fon Tenant ; & ae combien il oblige ſon Fief a la Gar- 


_ Yantie & que le tenant ſache a'combien. il devient ſon home. 


And this probably was the Reaſon why almoſt all the 


| Hiſtorians of thoſe Times join the Account of this Sur- 
vey, and of the Homage done about that Time together 


in ſuch a Manner, that we muſt needs think they took 


them to have immediate Relation one to the mw ; 
F 5 iate 
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diate Reaſon, and no better Reaſon 


can be aſſigned why it was underta- 
ken at this Time, or indeed why this 
Survey ſhould have been taken at 


all (r). 


Taking it therefore at preſent for 


granted, that Fees or Tenures were 
fut eſtabliſhed in England in the 
Time of William I. (), I ſhall now 


pro» 


(r) For Alfred had taken a general Survey of the 
whole Kingdom, which was ingroſſed and kept at Min- 
cheſter, and extant in this King's Time, (See Sir H. 
Spelman's Life of ifred, publiſhed by Hearne, p. 108, 


115.) but this Survey ſeems to have been too general to 
anſwer the Purpoſes of this Reign, and therefore a more 
particular Survey was taken. This Difference between 


the two Surveys is (without his Aſſigning any particulae 
Reaſon for it,) obſerved by Ingulphus, who ſays that 
Alfredus totam terram Angliæ per Comitatus, 


Centurias & Decurias deſcripſerat: But that in Domeſ+ 
aay-Book, non tantum totius terre Comitatus, Centufie 


& Decurie, Sylva, Saltus & Ville univerſe, ſed in om- 
ni Territorio, . Carucate terre, quot Fugera & 
quot acre, que Paſcua & Paludes, que Tenementa & 
qui Tenentes continebantur. Ingul. int. Script. poſt Be- 
dam 08. Ws: | F 
(0) 7. e. that they in his Time firſt became a prin- 
cipal Branch of the national Policy, for it is not to be 


imagined, but that even in the Savon Times, particular 


Proprietors of large Tradts of Land, which they could 
not cultivate and manure thetiZelves, might let ſome 
Part of them to their Neighbours, under various Ac- 
knowledgments, or Returns of Service, not altogether 


unlike ſome of the feudal Returns, Eſpecially as our 
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3 to inquire and conſider the 


eans by which ſo extraordinary an 
Alteration of the national Policy, with 


reſpect to Propriety, was brought a- 


bout. In which Inquiry many Things 


will occur that may poſſibly convince 


us, that this Alteration was made in 


the Time of this King. 


I call the Eſtabliſhment of Tenures 


an extraordinary Alteration, not only 
becauſe it was ſuch in many of its 


Conſequences, but likewiſe becauſe 


it originally and immediately defeat- 
ed all Suppoſition or Poſſibility of 


 Propriety in any other Perſon than 
the King. Inſomuch that it became 


a fundamental neceſſary Maxim, 


Principle or Fiction of our Engliſh 


Law of Tenures, that the King is uni- 


verſal Lord of his whole Territories, 
and that no Man doth, or can pol- 


ſeſs any Part thereof, or Lands there- 


Saxon Anceſtors may be ſuppoſed to have had ſome 
Notion of ſuch Returns; they being a Colony or 
Branch of the ancient Go#hs, who firſt brought the Feu- 


dal Policy into Europe Upon this Suppoſition the 
wide Difference of Opinions, concerning the Antiquity ef 
Feuds in England, may be in ſome Meaſure accounted for: 


in 
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in, but as either mediately, or imme- 


diately derived from him (t). 


This Principle or Fiction, howſo- 


ever underſtood by Perſons of Capa- 
City, and in the Councils of this King, 


appeared no doubt to others rather as 
the Language and Declaration of a 
Conqueror, than as the Subſtratum 
and Foundation of a new Policy not 


impoſed, but nationally and freely 


adopted (u): And it is certain that 
this Principle of Tenures hath been of 


late fo far miſtaken, that very learned 


Men, not conſidering it as a Fiction, 
have thought that the firſt Kings of this 

7 all the Lands of England in 
Demeſne, and that all private Poſſeſſi- 


on was actually derived from them (w): 
hut in this they ſeem to have too im- 
plicitly followed the Monbaſb Hiſtori- 

ans, who (being E or miſted 


poſſibly by the large Poſſeſſions of a 
(t) Ex Ratione Frudali omnia Fenda d Beneffria ab 
eo (Domino ſeil't ligio) proficiſcumur & de eo tenenrur. 
Crag. De Jur. Feud. 223. Vide Spelman Treat. of Par- 
liaments, 57. & infr.p e e 
(uh) Vid. inf. p. 3 
(w) Vid, 1 Inf. 58. b. Spelm. Treat. of Parliaments 57, 


ſud- 
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ſudden acquired by the Normans to 
the Prejudice of the Engliſb) have 
roundly affirmed that Milliam I. vio- 


lently diſpoſſeſſed the Engliſh of all 


their Lands, and that he diſpoſed of 


them upon arbitrary Terms of Tenure 
to ſuch of his Followers, and in ſuch 
Proportions as he thought fit (x); for, 


notwithſtanding the many MonkiſhRe- 
lations of this Sort, credited by later 


Writers of Learning and Note (y), we 


may 


(s) Mat. Weſtminſter (Lib. 2. fol. f.) ſays that Com- 
:militonibus ſuis Normannis qui in bello Haſtingenſi pa- 


triam ſecum jubjugaverant, terras Anglorum & po ſſeſſio- 
nes, ipſis expulſis ſucceſſive, manu diſtribuit afftuenti, & 


modicum illud quod remanſerat, factus jam de Rege Ty- 
rannus, ſub jugo detruſit perpetuæ ſervituti ——— Mat. 
Paris (ad An. 1067. fol. 5.) aſſerts the fame Thing in 


Terminis -Bromton (int. Script. X. 963.) ſays that 
Rex Willielmus terras Auglorum Magnatibus & Militibus, 


ac aliis hominibus Franciæ & Normannie qui ſecum in 


Conqueſtu ſuo gxtiterant donavit----T horn likewiſe (int, 
 Seript. X 1787. ſays ad An. 106y. that Willielmus de 


Rege factus eſt Tyrannus, Expulſiſqne Regni Nobilibus, 


Epiſèopis, Comitibus, Ablatibus & Clericis Toene 


longum eſſet Nominatim Exprimere, eorum Poſſeſſionss 


& præ dia diatim ſuis diſtribuebat Normaunis. 
„J) Sir H. Spelman upon the Authority of theſe Mon- 
Ekiſo Writers, (Glafſ. Verbo Feodum) ſays that Lege ea 
_ (feudarum ſcil't) E Normannia traducta, Angliam totam 
ſuis diviſit Commilitibus And thus Selden (a Camb- 
den in Norm. Epin. 13.) ſays that Excluſis ab Hereditate 
avita Auglis, Agros & prædia militibus ſuis AMignavit, 
La tamen ut VDominium diredtum ſili reſervaret, olſe- 
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may, upon due Inquiry and Conſidera- 


tion, be ſatisfied, that William I. did 
neither poſſeſs himſelf, nor as a Con- 


queror diſpoſe of all, or any of the 


Lands of England: Nor did he arbi- ; 


trarily, and by his own Power ſubject 


the Eſtates of the Engliſh to a feudal 
Dependance; for, 5 


I. Tho' it is true that the Poſſeſs 

ſions of the Normans were of a ſud- 
den very Great, and that they receiv- 

ed molt L 
_ William I. yet it does not follow, 


{t of them from the Hands of 


that this King took all the Lands of 


England out of the Hands of their ſe- 


veral Owners, claiming them as the 


Spoils of War, or as Parcel of a con- 
quered Country; but on the contra- 
ry it appears pretty plain from the 

Hiſtory of thoſe Times, that the King 

either had, or pretended Title to the 


quiumque clientelari ure. ſibi & ſucceſſoribus devinciret, 


2. e. ut omnes in Feodo.ſive Fide teneant, & nulli præter 
 Regem eſſent veri Domini, ſed potius fiduciarii Domini 


& Poſſeſſores. And the Lord Verulam aſſerts, that the 


Conqueror got by Righe of Conqueſt all the Land of the 
| Realm into his own Hands in Demeſn, taking from 
every) Man all Eſtate, Tenure, Property and Liberty of 
£1 the ſame, except Religious and Church Lands, and ths 

Land in Kent, Verul. of the Uſe of the Law, 34, 35. 


Crown 
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Crown, and that his Title, whether 


real or pretended, was eſtabliſ d by the 
Defeat of Harold, which amounted 
to an unqueſtionable Judgment in his 


Favour. He did not therefore treat 
his Oppoſers as Enemies, but as Trai- 


tors 0 , agreeably to the known Laus 


or the Kingdom, which ſubjected 


Traitors not only to Loſs of Lite, but 


of all their Poſſeſſions (a); fo that this 


King, thus intitling himſelf to the 


O 


Lands of all ſuch as had, or did after- 


wards oppoſe him, might well reward 


his Followers in the Manner he did, 


and that this muſt have been the Caſe 
appears from the Nature of the Pleas 


held and determined at Pinenden (b), 


and Sharnburn (c), and by many o- 


ther Evidences of the Time of this 
(2) Vid. Bacon. Hiſt. of the Eng. Gov. 135. 
(a) Vid. Leg. Alfredi Cap. 4. Leg. Canuti Cap. 54- 

Saltern. de Antiquis Britan. Legibus, Cap. ro. - 


(b) This Plea is printed at large in Mr. Selden's Notes 
aA Eadmerum 197, 200. Vid. Lamb. Peramb. 236, 23). 


Hale Hiſt. of the Com. Law 96. | De 
(c) This is to be found at large in Sir H. Spelman's 


Poſthum. Treat. de Familia de Sharnburn; fol. 190. Vill. 


Wilkins Leg. Auglo-Sax. 287. Hale Hiſt. of the Com. Law 
99. Selm. Gloſſ. ad verb. Drenches. Bacon Hiſt. of the 
Eng. Gov. 158, and Taylor Hiſt, of Gav. 65, 66. 
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King, and of his immediate Succeſ- 


ſors (d). 


II. As William I. did not claim, or 


poſſeſs himſelf of the Lands of Eng- 
[ Ld as the Spoils of Conqueſt, o 
neither did he tyrannically and arbi- 
trarily ſubject them to a feudal De- 
pendance; but as the Feudal Law 
was at that Time the prevailing Law 
in Europe (e) and © was then, ſays 
Sir Henry Spelman 0 conceived 
« to be the moſt ab 
« ſupporting the Royal Eſtate, pre- 
« ſerving Union, confirming Peace, 
6 


olute Law for 


[ 


and ſuppreſſing Incendiaries and 


Rebellions', William I. who had 


nd 


always governed by this Policy, might 
probably recommend it to our An- 
ceſtors, as the moſt obvious and rea- 
dy Way to put them upon a Foot 
with their Neighbours, and to ſecure 
the Nation againſt any future At- 


* tempts 
(4) Vid. Tayl. Hiſt. of Gav. 67, 68. Madox Hiſt. of 


: the Encheg. 15, 76. Wilkins Leg. Anglo-ſax. 236. 


(e Sir Hen. Spelman (Poſthum. treatiſe of Parlia- | 


| } ments 57.) calls it the Law of Nations, for ſo, ſays he, I may 
derm the Feudal Law then to be in our Weſtern Orb. 
(. Poſthum, Treat, of Feuds 5, 6, 


I/ Pl 
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tempts from them (g), and might 
probably propoſe Laws agreeable 


thereto, as ſuch qua ad Utilitatem 


Anglorum, & ad egni Pacem tuen- 


dam Eſficaciſſimæ videbantur; (h) and 


it can be no Wonder that ſuch of our 


Anceſtors, as then compoſed the Com- 


mune Concilium of the Nation, un- 


der the Senſe they then were of the 


Strength and Progreſs of this Policy, 
ſhould conſent to its Eſtabliſhment, 
and readily concur in a Law effectu- 
ally penned tor that Purpoſe : We 
find accordingly, among the Laws of 


Milliam I. a Law enacting the Feudal 
Law itſelf, not eo Nomine, but in Et- 
fect; inaſmuch as it requires from all 


Perſons the ſame Engagements to, 


and introduces the ſame Dependance 
upon 


g) Pluſurs manners d'fees & de tenur.ſount dount tou 


Ps plus ſount De Chivalry & d grand Serjaunty I's ques 
fees fuerent perveus al d'fes d' noſt. Realme. Britton Cap. 
66. P. 162. 2. And the Lord Coke ſays, (1 Inſ. 75. B. 
that this Service (Servitium ſeil't militare) was created 
and provided for the Defence of the Realm. 
(h) Propoſitis Legibus Anglicauis ſecuntum triparti. 


tam earum Diſtinctionem, hoc eſt, Marchenelage, Dene- 


lage, Weſtſaxenelage, quaſdam reprobavit, quaſdam au 
tem approbaus, illis tranſinarinas Neuſtriæ Leges, WI 
Eres . is Hagen, . 
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upon the King as Supreme Lord of all 
the Lands in England, as were ſup- 
poſed to be due to a Supreme Lord by 
the Feudal Law: So that it clearly 
enacts the Foundation at leaſt of all 


the Deductions and Gloſſes, that are 


now treated as Part of that Law. The 
Law I mean is the LII. Law of 
William I. (i) which runs thus (H), 
STATUIMUS UT OMNES LIBERI Ho- 

MINES FOEDERE ET SACRAMENTO Ar- 
(ad utilitatem Anglorum LL. Will. 1. Cap. 63. C) ad 


Regni Pacem tiendam, Efficaciſſume videbantur, adic- 
cit. Gervaſ. de Tilb. Dial. de Scacc. Cap. 15. 


(i) It muſt be obſerved concerning this Law, that tho' 


the Subſtance cf it is to be found in the printed Col- 
lection, we now have, of Edward the Confsffor's Laws 


(Cap. 35. Tit. Greve); yet, if we conſider the ſubject 
Matter of the Law itſelf, and how juſtly that Collection 


is ſuſpected, (Vid. Somn. Treat. of Gav. 101. Seld. Hiſt. 
of Tithes 224, 225. Hickeſii Diſſert. Epiſt. de Ling. vet, 


Septentrional. ſu 95. & Brady Gen. Pref. to the Hiſt, of 


Eingland zo, we ſhall have little Reaſon to doubt that 
it was an original Law of Will. I.; eſpecially fince it is 
certain, that that Collection, whenſcever it was drawn 
up, (Vid. Hickeſii Diſſert. Epiſt. ibid. & Hoveden Int. 
Script. foft Bedam 600.) hath received many of the Al- 
terations and Additions that were made in the Time of 
Mill. I., agreeably to the LIII. Law of that King, 


which commands that all Perſons ſhould have and ob— 


ſerve the Laws of King Edward, in omnibus rebels, 
AD AUCTIS HII, guas conſtituimus ad utilitatem 
Augloruin. | | | 


(K) In Mr. Selden's Notes ad Eadmerum, fol. 190. and 
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FIRMENT (), QUOD INTRA ET EXTRA 


UNIVERSUM REGNUM ANGLIE (QUOD 
OLIM VOCABATUR REGNUM BRITAN- 


Nx (m), WILLIELMO $UO Domino (n) 


FiDELEs ESSE VOLUNT, TERRAS ET Ho- 
NORES (O) ILLIUS FIDELITATE UBIQUE 


(p) SERVARE CUM EO, ET CONTRA _ 
INIMICOS ET ALJENIGENAS DEFEN=- | 


The Terms of this Law are abſo— 
lutely Feudal, and are apt and proper 


to eſtabliſh that Policy with all its Con- 
ſequences; for Firſt, It requires that all 
Owners of Land (r) ſhould expreſly | 


) Statuimus ut oranis Liber Homo fide & facramen- 

to affirmet. Hoveden, Int. ſcript. poſt. Bedam 609. 
(m) Quod intra & extra Angliam, Tbr/. 55 
(n) Willielmo Domino Regi ſuo, ibid. — Willielmo 


Regi Dom ino ſuo. Milkius Leg. Angloſaæ. 228. * 


(o) Honorem. Hoveden. Thid. 
(p) Omni fidelitate ſua, Ibid, 
(q) Et contra inimicos defendere. id. 
(r) I have thus tranſlated the Words Liberi Homines, 


becauſe this Senſe agrees beſt with the Tenor of the 


Law: And becaule it is probable, that at that Time no 
other Perſons were ſo called, than thoſe who are fre- 
quently in Domæſday-Boo called Aloarii and Alodiarit, 
and had terram propriam, Land wherein no other Man 
had any Intereſt by Feodal Superiority or Dominion, 
Via. Spelm. Treat. of Feuds 18.) and that they ware 
= | „ - | 
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engage and ſwear ( {), that they would 
become Vaſſals or Tenants (t), and as 
0 - 


called Homines Liberi, in Oppoſition to the Villains of 
thoſe Times. (Vid. Bacon Hiſt. of the Eng. Gov. 56. Bra- 

Ay Introd. to the Hiſt. of Engl. 221. and Sir Win. Temple 
Introd. Oc. 65.) Thus according to Sir Henry Sfelman, 
(Gloſſ. ad verba Liber Homo) the Titles Liber Homo, 
Liberi Homines, Liberi & Legales homines ad nobiles 
olim ſpectabant, maxima enim vugi pars aliqua ſervitu- 

tis ſpecte coercebatur, fic ut ſui eſſe mancipii non liceret. 
And it is certain, that upon the Introduction of 
Tenures, theſe Appellations or Titles were uſed to denote 
ſuch Perſons as had the moſt honourable and independent 
Eftates, and came neareſt to the Condition of thoſe who 
were called Liberi homines before. (Vide Brady Gloſ}. 
ad verba Liberi Homines). Hence ſome Time after the 
Eſtabliſhment of Tenures, the Freeholders even of pri- 
vate Lords were called Liber! Homines ſui, as in Mega 
Charta Reg. Fohannis, viz. Nos non concedemus de cœte- 


| ro alicui Quod capiat auæilium de liberis Hominibus ſuis 
miſt, Ec. and in Brafton, (Lib. 2. Cap. 16. Set. 8.) ſuch 


Tenant of a private Lord is called Liber Homo ſuns. 
() That Homage was the Fædus (Paliance. Cuſtum. ae 
Norm. Cap. 13.) anſwering this Law, is probable from 

the moſt ancient Form of it, % deveigne voſtre home, 
Sc. (ut ſup. P. 55.) which though pronounced by the Te- 
nant, equally obliged the Lord; for Homage according 
to Briton, (170.) lie deux homes per leur Commun aſ- 
fent———— Et eft un lien de droit dount autaut eſt le 
Selgniour tenu a ſon home come le home a ſon Seig- 
niour forjque folement en reverence. (Vid. Flea 
Lib. 3. Cap. 16. Sect. 8, 9.) And that the Oath of Al- 
legiance (Layaulte. Cuſtum. de Norm. Cap. 13.) was the 
Sacramentum requir'd by this Law, can hardly be doubted. 
(t) That this is the proper feudal Senſe of the Word 
Fidelis, appears from Horoman, (de verb. feudal. ad verb. 
Fidelis,) vis. Fideles interdum ſpecialiter dicuntir ide: 
Qui vaſalli, Qui fendo accepto in Patroni fide & Cliente- 
la ſunt, viciſſimque ſtiam ei cert obſequt! Amine ſidt ine 
7 5 | UT CXE- 
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ſuch be faithful (u), ro William as their 


Lord, in Reſpect of the Dominiun 


upon the then known teudal Notion 
reſiding in a Feudal Lord. 1 
Adly, That they would, in Conſe- 


quence of their becoming his Vaſſals 
or Tenants, every where faithfully 
maintain and defend his their Lord's 
Territories and Title, as well as Per- 
ſon, and give him all poſſible Aid 
and Aſſiſtance againſt his Enemies, 


whether Foreign or Domeſtick (w). 


0 . | 


oftrixernmt And according to Sir Hen. Spelman, | 

(Gloſſ. ad verb. Fidelis) Fideles dicuntur Qui in alicujns | 
 cliontela ſit ratione Prædii Qui prædia tenent | 
Jod feudinn dicitur, Sc. And in this Senſe, the Word 
Lidelis is often uſed in the Book of Feuds. (Feud. Lib. 
1. TH. 1, 5, 10. Lib. 2. Tit. 23, Sc.) And in the Di- 


rection of ſeveral antient Charters, (Vide Hearne's Text. 


Ref. & Brady G!:ff. ad verb. Feudatarii & Fideles) as | 


well as in this Law. 


(u) The Word Fideles, thus ſubſtantively and adjec- | 


tively rendered, diſtinftly anſwers the Fædus & Sacra- 
ile ſtilim injoined by this Law. | | 1 


(wv) In Conſequence hereof, the LVIIIth Law of this 


k.ing requires, that 0727es Comites, Barones & ſervientes 


& mmuverſt Liberi Homines totius regni -teneant ft 
femper bene in armis———— Ft quod ſint ſemper promp- 
„ & bene farati ad ſervitinm ſuum integrum Ex- 


Plendum & peragendum, cum ſemper opns adfuerit, ſe- j | 
 ermaum quod de feodis debent & tenementis ſuis de jure | 
((eilt' feodal') facere, (Vid. LL. Edovardi Cap. 35,) And | 


4 the 


ir 


: 
J 
; 


E dovardi ibid.) ad Monarchiatm 
 defendendum 
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The Manner of penning this Law 


is not leſs obſervable than the Terms 
of it; for though it begins, as many 
other Laws of this King, with the 


Word Statuimus in the firit Perion 
plural, according to the preſent Stile 


and Language of Kings (x), without 


expreſs Mention of the Commune 
Concilium; yet we cannot poſſibly 
doubt its Concurrence: Becauſe the 


the LIXth Law commands, that oπνmαο, Liberl Hoin, - 
nes totiuss regni -/mnt fratres conjuroat (Vid. LL. 
& ad regni 
pro viribus & facultatibus contra inimicos pro peſje ſro 
Et pacem & dliguitatem Corone 
— Integram oliſervandam. And the Statute ) Fac. 


1. Cap. 1. agreeably to theſe Laws, ſeems to declare, 


that the Prelates, Earls, Barons, and Commonalty of 
the Realm are bound to aid the King as their Sove- 


reign Lord, to defend Force of Arm@ur and all other 


Force againſt his Peace at all Seaſons, when need ſhall be. 

() It may poſſibly be objected to theſe Laws of l. 
liam I., that they (in the ſeveral Editions we have cf 
them from Mr. Selden, Mr. Lambard, and Doctor J/.- 
Eins run in the plural Stile; whereas, if we believe Mr. 
Madox, the Regal Stile was {gular unto the latter End 


of Hen, 1I.'s Time; (Vid. Mad. Diſſort. Epiſt. ad Dial. 
de Scacc. f0.6.) and if we believe the Lord Coke, (2 In:) 


unto the Time of King John. But ſuppoſe the Regal 
Stile, uſual in Writs, Charters, and the like, to have 


been Aingular, even in King John's Time; yet the 


Laws made before his Time, inaſmuch as they were not 


meer Acts of the King, might very well run in the Plu— 


ral; that they might, at the ſame Time that they de- 
clared the King's Will, intimate the Concurrence of the 


 Gommune Conciliums. 


F 3 King 


no An Introduction to tbe 
King himſelf, being as it ſeems but 
one of more, is mentioned in the Bo- 


dy of the Law itſelf as a third N 
ſpoken of, and as ſach plainly diſtin- 


ouiſhed from the Many ſpeaking in 
the beginning or enacting Part of the 
Law, Dig. Statuimus ut omnes affir- 
ment quod WiLLIELMo Domino s 
Fideles 1 wvolunt, terras 65 Honores | 
_ 1LLivs ubique ſervare cum Fo——In | 
the Language of the other Laws of | | 
this King, it would have run, that | 
omnes affirment quod Nozis fideles efſe | 
Jolumt, terras && honores NosTRoOs ubi- | * 


que ſeryare cum Nosis, Oc. ſo that 
the particular Penning of this Law 
may be underſtood in a great Mea- 


{ure to ſpeak its Importance; for that | 


as it introduced a new Policy ſubver- 
ſive of the Saxon Propriety, and did 


conſequently affect the whole Nati- | 


on in an extraordinary and unuſual. 
Manner; it is June as if the King 
was meerly paſlive, the more clearly 
and tully ro expreſs the Conſent of 


the Commune Concilium to ſo conſi- | 


Jerable 


| of what is above ſuggeſted. 
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derable an Alteration : And that the 
particular Manner of penning this 
Law was not accidental, but expreſ- 
ſive and important, will farther ap- 


| pear, if the Reader doth bur caſt his 


Eye upon the other Laws of this King: 


For then he muſt ſee that none other 


of them are worded in this Manner ; 


and that the Manner of wording any 
bother of them doth not ſo ſtrongly 
imply the Concurrence of the Com- 
mmune Concilium (y); and farther, that 


even ſuch of them as expreſly men- 


tion the Commune Concilium, do not 


mention it as having any Regard or 


Relation to themſelves; but witng 


Reference meerly to this Law; for 
the 55th and 538th Laws (2) of 


this King, which are the only Laws 


that mention the Commune Conci- 


F 4 lium 


(y) For, beſides that the King is mentioned, in this 


particular Law only, as a third Perſon, it is obſervable 

that Roger Hoveden (Int. Script. poſt Bedam 600, 601), 
in his Summary of theſe Laws, exhibits moſt of them 

in the ſingular Stile, and that yet he gives us this 52d 


Law in the Plural. ; 
(z) I ſhall here tranſcribe theſe Laws with their Titles, 
that the Reader may more readily apprehend, and Judge 
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lium (a), do not ſeem to mention it 
as concurring in thoſe Laws, but 


with Reference meerly to this 52d, 


or ſome other Law, (if there was 


LV. 


De clientelari ſeu Feudorum Jure & Ingenuorum Im. 


munitate. | 


Volumns etiam ac firmiter præcipimus & Concedimus 


ut oinncs Liberi Homines totins Monarchie regni noſtri 


hirædicti habeant & reneant terras ſuas & Poſſaſſiones 


ſuas bene & in ÞPece libere ab omni Exattione imjnſta & 
2b omni Tallagio, Ita quod mbhil ab eis exigatur vel Ca- 
piatur, mfr Servitium funm Libherum quod de Jure 


bis facere dcbent & facere tenentur, & prout ſtatutum | 


ed eis, & illis a nobis Datum & conceſſum ure heredita- 


710 in perte uiii fer Commune Concilium totius Regni 


moflri pra dicti. | - 
5 C Line 


De Clientum ſeu Vaſſallorum Præſtationibus. 


Statilimus ctiam & firmiter præcipimiis ut omnes Co- 


mics & Barones & Mailites & ſervientes & univerſi Li- 
beri Homines totius Regui noftri predifti habeaut & te— 


meant fe ſemper bene im Arinis & in Kquis ut Decet & 


Oporter, & quod ſiut ſemper prompti & bene parati ad 
tervitium ſun Tntegrum nobis explendum & peragen- 
arm cnm ſemper Opus affuerit, ſecundum quod nobis de 
Feeds debent, & tenementis ſuis de Fure facere, & fi- 
cht illis flarnimes per Commune Cencilinm totius Reg- 
i, noftri pred” & ullis dedimus & Cenceſſimus in Feodo 
Jure Hereditario. Hoc Præceptum Noftrum non {it 
Dil ulis Modo fiper fori gacturam noſtram plenan:. 
(a) The 56th Law hath indeed the Words Commune 
Conciliiliu, but in another Senſe, as appears by the Con- 
text, (ig.) Stgtnms Ut omnes Civitates 
fargulis Moct bits Vigilentus & (Alſtodiantun - prolt 
Viccecises & Alderinanui & Præpgliti & ceteri Ballivi 
 & Almn:ſtri noſtri zuclius per Commune Concilium ad 
Uilitatem Regui frovidebiunt. e ons 


any 
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any other (b), that is not now extant) | 
imroguenye of Tenures. oo 

Mir 


(b) Which ſome may think probable on Account of the 
relative Words prout ſtatutum eſt eis, & illis a nobis da tilini 
O conceſſum Fure Hæreditario in perpetiuum per Com- 
mune Concilium in the 55th Law; and of like Words in 
the 58th Law, viz. Sicut iis ſtatuimus er Commninne 
Concilium. Et illis dedimus & conceſ}unis in Feods 
Jure hereditario, which may ſeem to refer to ſome 

Law expreſly eſtabliſhing hereditary Feuds, Ec. conſe— 
_ quently to ſome other than the 52d Law, which barely 
eſtabliſhes Feuds without declaring their Continuance : 
But ſtill it ſeems to me much more likely, that the re- 
lative Words in both theſe Laws refer to the 52d Law, 
as the Baſis and Foundation of them, and that the Words 


Faure hœreditario in both of them are merely declaratory 
of the Intent and Meaning of the 52d Law, which, tho“ 
it had no expreſs Words of Inheritance, could not mean 


by a mere politic Subſtitution of Teure, in the room 
of the Saxon Propriety, to render all Poſſeſſion arbitrary 
and precarious, as 077ginal Feuds; and yet our Ance- 
ſtors might be too cautious to rely upon the moſt obvious 
Conſequences, and therefore think ſuch Declarations pro- 
er: And I muſt confeſs that I cannot help thinking 

that the Words jure hereditario in both Laws would 
be idle and impertinent in any other than ſuch de- 
claratory Senſe. It muſt however be owned that Sir 
H. Spelman and the Lord Hale, in their Inquiries af- 
ter the Original of Tenures, take no Notice of the 52d 
Law, but that both of them treat this 58th Law as a 
ſubſtantive Inſtitution. And Sir H. Spelman ſuppoſes 
that the Words Conceſſimus in Feodo Fure bereditario 
in that Law imply, that Feuds were not hereditary be- 
fore that Grant. Vid. Spelm. Poſt, Treat. of Feuds 45. 
and Hale Hiſt. of the Com. Law, 1c7, 224. In Anſwer to 
this, I ſhall take Leave to obſerve, that the Purview and 
Occafion of both theſe Laws were plainly conſequential | 
to ſome former Law ; for the King in the 55th Law, 
r= 5 | barely 
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Muir. Selden, notwithſtanding the Evi- to 
dence of theſe Laws, which he himſelf th 


hath given us at large in his Notes to de 
Eadmerus, is yet of Opinion (c), that ar 
the Poſſeſſions of Biſbops and Abbots je 
only were made ſubject to Tenures in as 
the fourth Year of William I. And 5 
that Thain-lands were even in the N 
Saxon Times, ſubject to Knight-Ser- tl 
vice (d), as being included in the 8. 
Saxon Expeditio, a Branch of the 775i. C 
noa Neceſſitas, or Landirectum (e, 4 
| = 3 | tO LS a 

barely declares that Omnes Liberi Homines (that is to | 
ſay, all his Tenants) ſhould hold their Lands bene & in | 7 
Pace, free from all unjuit Exactions And that 1 
nothing ſhould be required of them, but the Services L 
due de Jure, i. e. by the Feudal Law pronut ſtatutum eft | 4 
eis, which they had conſented to, and eſtabliſhed ——— 11 
After this Declaration or Law in Favour of his Tenants. 7 
the King, in the 58th Law, very properly requires, * 
that his Tenants of all Degrees ſhould on all Occaſions „ 7 
be ready to do the Services they ought de ure facere, N p 
ficut illis ſtatuimus per Commune Concilium, i. e. that 4 
they ought to do by the Feudal Law which was as above 7 
eſtabliſhed per Commune Concilium. V 18 
(c) Tit. of Hon. 578,580. And of this Opinion were 1 


the Judges of Ireland, in the Caſe of Tenures upon the 
Commiſſion of defective Titles, p. 199. 1 


(d) Vid. Seld. Tit. of Hon. 50), 508, 510, 517, 518, 
520. 3 5 ä 
(e) Thani lex eſt. Ut tria faciat pro terra ſua, Expe- 
litionem, Burg hlotam & Brughloram, & de 2 
FD „ Terris 
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to which ſuch Lands were liable in 
thoſe Times; and as it could not be 
denied, but that the Lands of Brſhops 

and Abbots were in thoſe Times ſub- 
ject to the Trinoda Neceſſitas as well 
as Thain- Lands; he labours to prove 
that the Obligations of the Trinoda 
Neceſſitas were different, in reſpect of 
the one and of the other (f): But as 
Sir Hen. Spelman hath confuted this 
Opinion, by proving that the Expe- 
ditio, to which the Lands of Biſbops 
and Abbots, as well as Thain Lids - 


were ſubject, vas one and the ſame (g) 


Terris majus TLandirectum Thus in Engliſh, the 
Law touching a T hane is — That in Reſpect of his 
Land, he ſhall do three Things, (v:z.) Military Expedi- 
tion, Repairing of Caſtles, and Mend ing of Bridges, and 
for more Lands to do more Land Duties, Ec. Spelm. 
Treat. of Feuds 17. Mr. Selden citing this Law, ſays that 
the two laſt of theſe Duties, (vis. Burghbora & Brug- 
bota) are the ſame that commonly occur in the Saxon 
Reſervations, by the Name of Arcis Pontiſaue Conſtruc- 
rio, or Extructio) and which with the other, (vis,) Ex- 
| peaitio) are together called, in ſome Charters to the 
Church of Canterbury, Trinoda Neceſſitas. Seld. Tit. of 
Hon. 516. Rs EY - e 
() Ibid. 577, 578. „„ 
(g) Spelm. Treat, of Feuds, 22, 23, 43. 


and 
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and that the Exßpeditio, to which both 


were liable, was the military Policy of 


the Saxon Times (h), and very unlike 
the later Feudal Policy: I need only 


add, that ſince it is highly probable, 


as well from what I have already 
offered concerning the Introduction 


of Tenures, as from the direct Au- 


thority of Sir Hen. Spelman (i), that 


the 


(h) Sir H. Spelman conceives it to have been a Fun- 


damental Law or Cuſtom of the Kingdom, (as ancient 
as the Kingdom itſelf) whereby all the Land of the 
whole Kingdom. was obliged Tyinodæ Neceſſitati of mi- 


litary Expedition, and Building and Repairing of Caſtles 


and Bridges; and that all the Land of the Kingdom was 
wholly tied to theſe three Services, appeareth, as he ſays, 


in the Council of Eanham, where they are commanded 


to be yearly done. And by the Laws of Canutus, where 
they are appointed to be done as Neceflity requireth, 
And alſo by the Law of King Erhelred, who about the 
thirtieth Tear of his Reign, ordained that every eight 


Hides or Plough-Lands, through the whole Kingdom, 


ſhould find a Man with a Crofle? and Helmet to the Na- 


val Expedition, and every three Hundred and ten Ploygh- 


Lands, an ordinary Ship. For theſe Purpoſes (ſays he 


farther) was the whole Land formerly divided either by 


Alfred the Grear, or ſome other precedent King, into 


243600 Hides or Plough-Lands, and according to this 
Diviſion, were the Military, and other Charges of the 


Kingdom impoſed and proportioned. Vid. Spelm. Treat. 
i 886.50 ot OTE | 

(i) The old Savon Manner of dividing the King- 
dom by Hides, and levying Soldiers according to the 


Hides 


tl 


tl 
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the Saxon Expeditio was firſt aboliſh- 
ed in the Time of Witham I., and 


that the Feudal military Policy was 


upon the Foot of Tenure ſubſtituted 
in the Place of it, and did then ori- 


ginally and totally ſucceed to it, we 
have little Reaſon to ſuppoſe with 


Mr. Selden, that Tenures were then 


ancient in Reſpect of other than the 
Lands of Biſhops and Abbots, and 


that the Lands of Biſhops and Abbots 
only were then made ſubject to Te- 
nure; and we have, I think, the 
leſs Reaſon to incline to this Opini- 


on; becauſe there is no particular 
Law to be found, by which ſuch 


Lands were ſingly ſubjected ; and 
becauſe the 524 Law of Milliam I., 
by which other Lands are ſuppoſed 
to have been ſubjected to Tenure, 
may very well be underſtood to ex- 


tend to them. 


Hides, grew now (in the Time of Milliam I.) out of Uſe, 
and inſtead thereof, the King's VJars were to be ſup- 
plied by Knights Fees. Spelm, Treat. of Feuds 45. 


Suppoſing 


| 
\ 
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APY this a probable Account 


(for as ſuch only I offer it) of the 


Introduction and Eſtabliſhment of 


Tienures; it may ſeem ſtrange that 
the moſt ancient Hiſtorians ſhould 
repreſent them as ſlaviſh and tyran- 
nical (K), and that our Anceſtors 
ſhould ſo ſoon grow weary of them, 
as even in the Beginning of Henry I.'s 
Reign, to delire an intire Reſtitution 


of King Edward's Laws, and in 


them the total Deſtruction of Te- 
nur But theſe Repreſentations, and | 


theſe Deſires will not appear ſo 


(k) Mat. Paris (ad An. 1068, 1070. fol. 6, 1.) repre- 


ſents Tenure ut ſervitus Militaris & PFuguin perpetuæ 
Servitutis, and calls the Law, by which the Eccleſiaſticks 
were ſubjected to Tenure, Conſtitutio pefſima.--- Mat. Weſt- 


minſter ¶ Lib. 2. fol. 1.) ſays, that the few Eſtates in the 


Hands of the Engliſb, Willielmus factus jam de Rege 


Tyranuus ſub jugo detruſit perpetruæ ſervitutis. And 


the Savon Chronicler (ad Au. 1085.) ſuppoſes that all 
the Landholders throughout England became, in Conſe- 


quence of their Homage or Tenure, hujus viri (ſcilicet 
Willielmi) ſervi & Vaſalli from theſe and like 


Repreſentations probably the Words Vaſſal and Vaſſalage 


(which really imported nothing more odious than Homo 


and Hominium, or than Tenens and Tenura) became odi- 
ous, and are uſed by us as Terms of Slavery and Re- 
| proach, even to this Day. N 


4 5 | Strange, 
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Strange, if we conſider that, though 
ir may be true, that our Anceſtors 


did conſent to the 52d Law of Wil- 


liam I., which was (as is ſuppoſed) 


conceived in Terms apt and proper 


pendance, and was probably penned 


to introduce an abſolute feudal De- 


dy ſome Norman Frudiſt to anſwer 


— | that End; yet it 18 not likely that 


they, who were totally Strangers to 
the Feudal Law, and were ignorant 


ot the Extent and Conſequences of 


it, ſhould underſtand this Law in that 
Latitude, it ſoon borrowed from ſub- 
ſequent Interpretations and Gloſſes; 

br that they ſhould mean more, than 
| ro oblige themſelves, in Reſpect of 
their Lands, to ſubmit to William . 
as their Lord or King, to maintain his 
Title, and defend his Territories, as 
vigorouſſy and faithfully as if they 
had actually received their Lands 
from him upon expreſs Terms of 
Fealty: But whatſoever their Meaning 
was, it is not to be wondered at, that 
= Norman 
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Norman Interpreters (I), who not 


only knew the Extent and Import of 


the Terms of this Law, taken in a 


feudal Senſe, but the Policy and ul- 


timate Deſign of penning it in a 
Manner ſo general and comprehen- j 
five, ſhould expound it contormably | . 
to the Norman Reception, and No- | 
tion of FER ups ( m), ſo as to introduce | 

„ and 


( 1) For ſuch they probably Were, if We believe Tgul- 


Fhus, who ſays, that Comitatus & Baronias, Epiſtopatus | 


& Prelatias totins terre ſuis Normannis Rex (ſcilicet 


Millielmus) diſtribuit, & vix aliquem Anglicum ad Hono- 
ris flatum vel alicujuss Dominu Principatum aſcendere | 


5 permiſit. (Ingulphus ad An. 1066. Int. Script, poſt Be- 
dam 901.) The Reaſon whereot is given by Eadmerns, 
who ſays, that Rex Millieliuss — Ufus atque Leges 


guas patres fui & iſi in Normannia habere ſolebant, in |\ 


Anglia ſervare volens, de hujuſincai Perſonts Epiſcopos, 


Abbates, & alios Principes per totam terram inſtituit, de | 


 guibus Indignum judicaretur, ſi per omnia ſiuis Legi bus 
PHPaſt peſita omni alia conſideratione non obedirent, Et [i 
zins cori pro guavis terrent Honoris potentia, caput 
contra eum levare auderet ; ſtientibus cuuctis wide, Qui, 
_ ad quid aſſumpti fueriut. Eadm. fol. 6. 
(m) Feuds being inſtituted by the Conqueror, the 
Norman Manner, ſays Sir H. Spelman, (Treat. of Fends 
45.) was preſently purſued here in England, as appear- 


eth in Domeſday, where it is ſaid, Habet—=———717 coe 


feudo ae M. comite Radulpho de Limes 50 carucat' terre 
ſicut fir in Normannia, joining Normannia with Feu- 
aum, to ſhew us whence it came, and where we 
Thus far then it 

= may 


ſhould ſee the Pattern of it.“ 
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and eſtabliſh not only the Norman 
Wardſhip, but all the Feudal and Nor- 


man Fruits, and Dependancies of Fee or 
| Tenure, conſidered as a poſitive FEUD, 
that is to ſay, as an Eſtate or Intereſt 


in the Lord's Lands derived from rhe 


meer Bounty of the Lord; in Reſpect 
whereof the Tenant was obliged to 


O 


make as large Returns of Service and 


Gratitude, as if ſubſiſted by ſuch 


Bounty tor the ſole Ule and Service 


of the Lord. Our Anceſtors again, 


O 


who were not direct Beneficiaries, bur 


had barely conſented ro a Fiction of 


Tenure as the meer Subſtratum >, © 


new military Policy, muſt needs look 


upon ſuch Fruits or Conſequences of 
Tenure, as arbitrary Concluſions from 


Principles that had not, as to them, 
any Foundation in Reaſon or Fact, 


and as in Truth they were moſt grie- 
vous Impoſitions; and yet grievous 


as they were, they fell ſhort of the 


may be true, as Grotius ſays, that Anglia Normannorum 
 Legibus etiam nunc regitur. Grot, Prolegom. Hiſt, 


Goth. 64. | 


G Exactions 


82 An Introduction to the 


Exactions advanced upon + li in 


the Time of Milliam II. Our Ance- 


ſtors therefore haraſſed and wearied 
with the Extravagancies of this Reign, 
earneſtly deſire to get rid of them, 

and having upon the Death of this 
King a favourable Opportunity, as | 


O 


they thought, from the Pretenſions 


O 


of Henry JL to obtain the utmoſt of | 
their Hopes ; they demand, and are | 


promiſed the Reſtitution of King Ed. 


ward's Laws, and upon this Conditi- 
The King, when | 
crowned, inſtantly by his Charter (o) 


on crown him (n) : 


aboliſhed all the evil Cuſtoms with 


which the Kingdom Was oppreſſed 


(Pp) , Ceteated rhe great Grievances | 


of Tenure relating to Relief (q), Ward- 
ſip 


wm via. 1 Mat. Paris ad An. 1100. Gol. 5 5. & Wilk. Int. 


LL. Anglo-Sax. 299. 

(o) Which is to be found in Mar. Paris, fol. 55. and in 
Lambard and Wilkins Int. LL. Hen. 1. Cap. 1. 
(p) Omnes malas Conſuetudines quibus Regnum An— 
glie in juſte — inde '4 fero. Vid. Chart. 
Hen. 1. ibid. 

(q) Siu, garonum meorum, G vel aliorum 
qui de me tenent, ortuus fuerit : Heres ſuus non redi- 
met terram ſuam, ſicut faciebat tempore fatris mei, (or as 


according to Mat. Pari 75, cut facere conſueverat tempore 
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ſoip (r) and Marriage (1), and then 
re 


ored the Laws of King Bdward 


in all Reſpects, ſaving Tenures, which 
he retained as Amendments made by 


his Father, with the Aſſent of his Ba- 
rons (t). Our Anceſtors, notwithſtand- 


ing the Laws of Tenure were retain- 
ed, and King Edward's Laws were 


not, as to them, reſtored, were yer 
ſatisfied and eaſy under this Charter; 
and ſo continued until the Reign of 


Patris mei) ſed legitima & juſta relevatione relevabit cam; 
j ftmiliter & Homines Baronum meorum legitima & juſts 
relevatione relevabunt terras ſuas de Dominis ſuis. Ibid. 


(r) Et Terre & Liberorum cuſtos erit, ſive uxor ſive 


alius proprinquorum qui juſtus eſſe debet, Sc. Ibid. 


() Siquis Baronum vel aliorum Hominum meorum 


fFliam ſuam nuptum tradere voluerit, ſive ſororem, ſive 


Neptim ſtve cognatam, mecum inde loquatur. Sed neque 
Ego aliquid de ſuo pro hac licentia accipiam, neque ei de- 


fendam, quin eam det, excepto ſi eam jungere velit inimi . 


co meo. Et ſi mortuo Barone vel alio Homine meo, Alia 


Heeres remanſerit, Illam dabo conſilio Baronum meorum 


cum terra ſua, Sc. Ibid. & 1 

(t) Lagam Regis Edwardt vobis reddo cum illis E- 
mendationibus quibus eam pater meus Emendavit. Thid. 
——  — Theſe Amendments could be no other than the 


tranſmarinæ Neuſtrie, (i. c. Normannie) Leges gue ad 
BF Regni Pacem tuendam efficaſſime videbantur, that is to 


fay, no other than the Laws relating to military Te- 


nures. Vid. Spelm. Tireat, of Feud, 44 & LL. II. 1. 
* 5 Cap. 63. . a 


G 2 1 
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King 7ohn (u), when the old Grievan. 


ces were revived and aggravated to 


that Degree, that the Barons, or prin- 
cipal Tenants of the King, confede- 


2 


rate and reſolve to get rid of them 
(W), and to that End demand a Con- 


firmation of the Charter of Henry 1. 
bur the King denying it, they, by Me- 
naces and Force at Hand, urge their 


Demands, and at Length obtain from | 


O 


him a Charter (x), ſomewhat ſhort of | 


(u) For the Charter of Henry I. was confirmed by King 
Stephen, and by Henry II. vid. Wilkins LL. Anglo- Sax, 
310, 318. And no doubt by Richard I. likewiſe. 
(v) Although the Grievances relating to Tenure were 
not the only Grievances of thoſe Times, yet as they were 
firſt redrefled; and are the ſubject Matter of above one 
Third of King John's Charter, they were no doubt the 


- moſt conſiderable. 


(x) The Whole of this Charter being too big for one 


Inſtrument, was divided (according to Mar. Paris) into 
two Charters, whercof the latter is called the Charter of 
the Foreſt, and are both extant in Mat. Paris, fol. 255, 
----262, But Dr. Heady (Hiſt. of Convoc. 282.) ſays, that 


in a very ancient Manuſcript in the Lambeth Library, it 


is all contained in one Charter, and differs very much 
from that in Paris: And that in the Cotton Library. and 
ar Salsbury, there are two Originals of King John's 
Charter, which agree with the Lamberh Copy, compre- 
hending both Charters in one, as that does 1 
have feen and have a Copy of that in the Cotton Library, 
which is the fame (a few literal Differences only excepted) 


with that printed by Dr. Wilkins, (Int. LL. Anglo-Sax. 


3747 375-) from the Red Book of the Exchequer. 


the 
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the Charter of Henry I. (y), and yet 


fuller than that, we now have, of 


Henry III. (2). 


Having thus far purſued the Inqui- | 


Dong roy" and having I hope in 
5 


me Meaſure ſhewn, that Tenures, 
howſoeyer grievous or odious they 


became in their Conſequences, were 


not impoſed, but nationally and tree- 


(y) That King ohn did not abſolutely comply with 
the Barons firſt Demand of Henry I. his Charter, ap- 
pears from the mighty Difference between that and 
this King's Charter, as to the Articles relating to 
Wardſhip, Marriage, &c. which, upon comparing the 


two Charters, will be too obvious to eſcape the Reader's 


Obſervation: Beſides that, it is probable from Mat. Pa- 


71s his Account of the Manner of obtaining King ue 
Charter, that when an abſolute Confirmation of Henry I. 
his Charter was not to be had, the Barons waved it, and 
drew up a Schedule of Laws and Liberties they agreed 
by all Means to infiſt upon, the Particulars whereot were 


read to the King, and warmly denied: And yet after- 


wards upon a Treaty between him and the Barons, the 
King (fays Parts) tandem cum in varia forte trattaſſent 
ine Difecultate granted the Laws and Liberties 
contained in his Charter: So that theſe Laws and Liber- 
ties thus granted, after a long and doubrful Treaty, ne 
aifficultate or farther Scruple, cannot be ſuppoſed to have 
come up to thoſe Demands which were before thought ſo 
unreaſonable, that the King, ſays the ſame Author, af- 
firmavit cum Sacramento furibundus, quod nunquam 
tales illis concederet Libertates, unde ipſe efficeretur ſer- 
unt, Vid. Mat. Farts , ĩðͤ 
(2) For ſeveral important Clauſes of King John's Char- 


ter are omitted in that of Henry III. 


4 ly. 
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ly conſented to: I ſhall now proceed 


10 ſhew, that Tray and Marriage, | 
Relief, Aid and Eſcheat, the Conco- | 


mitants (a) or Conſequences of Te- 
nure, were not mere Norman Inventi- 
ons coined for us, but that they were 

either properly Feudal, or were for 
the moſt part entertained as ſuch in 
Normandy, before = were known 


or heard of in Englan 


q * 


4s for Wardſhip and Marriage, 


though ſome Authors have _ 0 
De- 


that they were known in England 


— 


fore the Coming of the Normans (b); 


O 


others, that they were introduced long 


after, and not till the Reign of Hen- 


(a) Bradton improperly calls them Concomitantia Ser- 


 witia. Bract. Lib. 2. Cap. 16. Se. 8. neque enim 


 Waraa & relevium ſunt ſervitia, ſed tantummodo ſervi- 


tium Militare concomitantur, Itaque melius logueremur 


fi diceremus tenendriam efſe per ſervitium Wardam & 
Relevium, aut ſervitium cum Warda & Relevio, Crag. 
de jur. Feud: 409. : = 
(b) Taylor infers from a Britiſh Law by him cited 
from a Manuſcript in his own Cuſtody, De Leg. Howe l: 
Bont, that Wardſhifs were uſed among the Britains be- 


fore the Norman Conqueſt. Tayl. Hiſt. of Gav. 103, 105. 


Vid. Mir. de Fuſt, 18. and the above-mentioned Caſe of 
Tenures 203, Eos et 


IE We 


Law of Tenures. 87 


ry III. (e); yet it is plain from the 
8 of King John (d), from ſeve- 


ral Records in the Tire of Henry 
IT. and Richard I. (e), and from 


Glanwil (f), who: wrote in the Time 


of Henry II. that they were before 
che Reign of Henry III. and it ſeems 


as clear from the Cuſtumier of Nor- 
mandy. (2), and the Opinions of 
Mr. Camden (h), and Sir Henry 


G4 - ©  - Mob 


(c) Sir Henry Spelman conceives the Reaſon that many 


Auihors did ſuppoſe this Part of the Feudal Law to have 


been introduced by Henry III. was, becauſe the various 
Uſages, touching Wardſhip and Marriage, were net 
compoſed into an uniform Law, until the Mag. Charta of 
Henry III. did determine them. Vid. Spelm. Treat. of 
Fends, 30. Seld. Notes on Fort. 46. Sir Tho. Smith de 
Rep. Ang. 265. Crag. de Fur. Feud. 284, zol. os 


(d) The Magna Charta of King John, declaring 


that the Lord ſhould not have Y/araſnip of the Body or 
Land of an Heir, antequam Homagium ejus ceperit, and 


afterwards directing when, and in what Condition, he 


ſhould reſtore the Land, Cc. unto him, plainly ſuppoſes 
(contrary to the Charter of Henry I.) the Lord's Title 


to Wardſhip. 


(e) Vid: Mad. Hiſt: of the Excheq. 221, 222. 
(f) Si conſtar (ſays Glanvil) eos (ſeil't Heredes) eſſe 
Minores, tuuc ipſi Hæredes tenentur eſſe ſub Cuſtoata 


Dominorum ſuorum, donec plenam habuerint etatem, ſt 
fuerint Heredes de Feodo Militari, Glanv. Lib, ). 


| Cap. 9. F = 5 
080 Cap. 33. De Gard D'orphelins, fol. 53. 


ch) By an old Cuſtom, ſays Mr. Camden, derived 
from Normandy, and not (as ſome write) en by 
„ NOS 3 : 5 * 5 ION : 7 . lenry 
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Spelman (i), that they were of Nor. 


man Original, and came from Nor- 


mandy as a Branch of the Law of | 
Feups or Tenures: Though they were 
in Truth at that Time a new Servi- 
tude peculiar ro Normandy (k), and 


altogether unknown (ſays Sir Henry | | 


Spelman) (1) to other Countries 


that were governed by the Feudal | 


2 
Law. 


Hytoman therefore ſpeaking of the | 
Scotch Wardſhips, calls them acerbiora 


Henry the Third, when any one dies holding Lands of 


the King in Capite by Knighi-Service, both the Heir, 

and the whole Eſtate with the Revenues of it are in 
Ward to the King, till he has compleated the Age of 

one and twenty, and then he may ſue out his Livery. 


Cad. Introd, to his Brit, 187. 


(i) Spel. Treat. of Feuds 29. & Gloſſ. ad Verbum 


Warda. Er) 1 

(k) Appert que ceſte Conflume par la quelle le Roy a 
In garde des Orphelins tenans Fiefs nobles de luy eſt ſpe- 
ctale en Norinaudie, & eft vray ſemblable avoir eſte in- 


troduite & recene en Angleterre, depuis que les Ducs de 
Normandie en ont eſte Rays. Vray eſt qu en pluſieurs au- 


tres lieux de France, entre les Genus nobles le bail (qui 
vaut autant, a dire come garde) des mineurs vient a 
ere & mere & autres aſcendans, Ec. Vid. Terrien, Com- 
ment. du Droit, Civil De Duche de Normandie, fol. 187. 


() Treat. of Feuds 46. Vid. Stry. Exam. jur. feud. 


Cap. . Q. 15, 21, 22, Schilt. Cod. jur. aleman. Cap. 55, 
106. Com. 273, 296. 5 . = 
Rete- 


8 
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Relewia (m), not knowing any other 
Title in the Feudal Law, that could 
comprehend or countenance them ; 
and yet they do not ſeem to have 
obtained either here, or in Norman- 


Ay without ſome Reaſon ; for altho' | 
it is certain that Wardſhip could be 
no Part of the Law of FEups, while 
they were Arbitrary, Temporary, or 
for Lite only; yet when they became 
Hereditary, and did conſequently of- 
ren deſcend upon Infants, who by 
Reaſon of their Age, could neither 
perform nor engage for (n) the Ser- 
vices of the FEUD; And yet on Ac 


count of their Impotence ſtood clear 


of the Feudal Forteiture for Defect of 


(m) Acerbiora Relevia illa ſunt ( ſays Hotoman) quibus 
Scoti veterum Regum inſtitutis olim utebantur, nam 


cum ab uno Rege feuda omnia Recognoſcerent, Vaſallo 


Mortuo, prædiorum fruttus omnes uſque dum Filius 
unum & viceſimum impleſſet Aunum, Regibus Relevii 
cauſa tribuebant, Werdas autem vocant. Hot. de verb. 
Feud. ad verb. Relevium. | 

(n) Siquis deceſſerit filio impubere relifto, Fidelitatem 
nec ipſe, nec alius pro eo facere cogiflir, Feud. Lib. 2. 
Tit. 26. Sect. 4, 5. e ; 


Ser- 
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Service (o), Wardſhip of the Land, 


that is to ſay, the Cuſtody of the 
Feud itſelf was committed to, or ra- 
ther retained by the Lord, that he 


might out of the Iſſues and Profits 


thereof, provide a fit Perſon (p) to 


(0) Non eſt alia jaſtior cauſa Peneficii anferendi quam 


fi ia, propter quod Beneficium datum fuerit, hoc ſerviti- 
um facere recuſaverit---Aliud eſt {7 forte ideo non ſervierit 
_ quia non potuerit, tunc enim Feudum non amittet. Feud. 
Lib. 2. Tit. 24. Sect. 2. Vid. Hanneton. de Jur. Feud. 
Lib. 3. Cap. 11. p. 33% 338 


An Infants Service however was according to the 


Book of Fends to be done by ſome Body, though the 
Text doth not ſay who ſhall appoint the Perſon, but only 
ſa ys, that Alius pro eo faciens ſorvitium admittitur. Feud. 
Lib. 2. Tit. 26. Set. 5 ———— This Omiſſion in the 
Jenaal Text, leaving Room for Diſpute between the Su- 
preme and other Lords, about the Nomination of the 


Perſon who ſhould do the Infant's Service, might poſlibly 


give Occaſion for the Declaration int. A/iſ. Henry II. 
wiz. Si Heres de tali ætate non ſit quod armis uti polſit 
{ile eum qui habebit in Cuſtodig ———— Invenict 
Hominem qui Armis uti poffit in ſervitio Domini Regis, 
sc. Wilkins Leg. Anglo-ſax. 333, | 
(p) Cum ad Inſantem Feudum devolveretur qui ex In- 
Potentia debhitum Domino ſervitium preſtare non valuit, 
injuſtum viſum eſt ut is Feodum amitteret ; ſed nec illud 
juſtum ut quod pactum erat ſervitium, Dominus non 
gauderet, Quamobrem. Majores noſtri æquum duxere, 
Feodum interim Domino readi, ut donec Vaſſallus ad 
Arma Virilia potens eſſet, ipſe ſuum ſervitium cura- 
ret præſtari. Spelm. Gloſſ. ad Verbum Werda. Crag. de 


jur. feud. 284. And the Hook of old Tenures gives 
2 double Reaſon for Wardſhip, (viz.) que le Seignour ne 


Ter- 


2 | 


— — — 2 
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ſupply the Infant-Heirs Defect of 
Service, until he ſhould be of Age 


to do it himſelf (q). And howſoever 


unreaſonable Wardſhips may have ap- 


: peared to us of late Years ; yet if we 


conſider a FEUD, whether poſitive or 
fictitious, according to the Import 


and Deſign of the Term, and Polic 
itſelf, as a Kind of Stipend or Reward 


for actual Service, it cannot ſeem 
ſtrange that the Lord ſhould with- 


hold the Fzup, or Stipend until his 


 peradra cco que de aroit il doit aver, & que le poiar de le 


Roialme de rien ne ſoit enſeble. Vid. old Tenures Tit. 


Tienir per ſervice de Chivaler. And the Preregative, by 


which the King had at Common Law the Lands of 74eors 
held of himſelf only, may very reaſonably be accounted 
for in the ſame Manner as Waraſhip : But it does not 
appear upon what Ground this Prerogative was extend- 
ed by the Stat. 4e Prerog. Regis Cap. 9. (beyond the 
Notion of Wardſpip) to Ideots in general, whether hold- 


ing of the King, or not, and to all their Lands of whoſe 


Fee ſoever they were holden. Vid. 2 Inf. 14. Bacon Hiſt. 


of Eng. Gov. 281. 


(q) Tanque al age del Heire de 21 ans le quel eſt appel 
pleine age pur ceo que tiel Home per Entendement del ley 
neſt pas able de faire tiel ſervice de Chivaler devant lage 


de 21 ans. Lit. Sect. 103. 1 Inf. 75. b. Vid. Cuſtum. de 
Norm. Ly 33. de Garde D'orphelins: But an Heir Fe- 
male ſhoul 


not be in Ward after fourteen Years of Age, 


| becauſe ſhe might at that Age marry a Man able (ſays 
Littleton) de faire Service de Chivaler, Lit. Se&. 103. 
Bract. Lib. 2. Cap. 37. Set 3, fol. 86. b. Crag. de Jur. 


Stipen- 


Feud, 284. 
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Hipendiary or Feudatary ſhould be a- 


ble to anſwer the Services, in View, _ 
or in Conſideration whereof it was 


Originally conferred. 


As for the Cuſtody or Mardſbip of | 
the Body, there is no clear feudal | 
Reaſon to be given for it, and there- 
tore we may one that our Nor- 


man Anceſtors might think it reaſon- 


able, rather in Regard to the Intant- | 


Heir, than with Reſpect to the Lord 
himſelf, that the Lord, who had the 


Cuſtody of the FEup, the Eſtate and 


Livelihood of the Heir, ſhould like- 


wiſe have the Care of his Body, and 


the Charge of his Maintenance : Be- 
ſides, the Lord was, no doubt, the 
propereſt Perſon to have the Care of 
his Education ; becauſe he was moſt 
likely ro qualify him for the Services 
of the Feup, in which (though they 
were of publick Concern) he was 


ſuppoſed to be moſt immediately in- 


tereſted (t). 


2 


7... „ ͤi— oc na. 


TT : As |} 
(r) Vid. Forteſc. de Laud. LL. Ang. Cap. 44. Seld. | 


Notes on Fort. 46. Smith de Rep. Ang. 264, 265. Coe 


nnn: 
As for Marriage, the Lords of our 


Engliſh Fees might poſſibly take the 


Hint from Normandy (1): Tho' I muſt 


| confeſs, that in the Senſe of our 
Law, in which it betokeneth the In- 


tereſt of the Guardian in beſtowing a 


Mard in Marriage (t), and was un- 


derſtood to be a Beneficial Perquiſite 


of Tenure, I can find no expreſs No- 


tices of it earlier than the Stat. of 
Merton (u): By the Cuſtom of Nor- 


mandy indeed A Female Ward was 


to be married with the Licence of the 
Lord, and the Joint Conſent of him, 


her Parents and Friends (w): But the 


Lord had not the abſolute Diſpoſal 
of her, nor had he any Thing to do 


Inf. Lib. 1. Tit. 17. Se&. 2. 1 Inf, 75. b. Bacon Hiſt. of 
the Eng. Gov. 148, 149. | =» 

() Vid. Spelm. Treat. of Feuds 29, 30. 
403 Ly 6 „„ 

„% 

(w) Se feme eft in garde quand elle ſera en aage de mar- 
rier, Elle doibt eſtre marie par le Conſeil & Licence de 
fon Seigneur & par le Conſeil & Paſſentment de ſes Pa- 
rents & Amis, ſelon ce que la Nobleſſe de ſon Lignage & 


la valeur de ſon fief le requerra, Cuſt. de Norm. Cap. 


33.40 $5. : 1 
Note that Parens (according to the Lord Coke 1 Inf. 
80. b.) eſt nomen generale ad omne genus Cognationis. 
Vid. Spelm. Gloſſ. ad Verb, Parens. 


with 
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with the Marriage of Male Wards, 
or any Intereſt in the Marriage of 
Females, but a bare Approbation of 
the Perſon who in Virtue of the 
Marriage was to become his Fudata. 
ry (x): By the Charter of Henry I. | 
Daughter of any of the 17 Te- 
nants was not even in the Life-Time 
of her Father to be married without 
the King's Privity ; but then the | 
King was to take nothing for his | 
Conſent, nor could he reſtrain the | 
Father from marrying her to any one 
that was not his Enemy (y); but this 
Charter ſays nothing of the Marriage 
of Males, nor does it give the leaſt 
Colour or Countenance to any pri- | 


- hay Sing 


(x) Au Mariage luy, (vis. de feme en garde) doibt 
eſtre rendu le Fief qui a eſte en garde — le temps de 
Mariage luy donne aage & delivre ſon Fief de garde 
— if her Husband be of Age. Vid. Cuſtum. de 
Norm. fol. 55. 5 „ | 
(V) Siquis Baronum vel Hominum meorum filiam 
ſuam nuptum tradere voluerit, ſive Sororem, ſive Neptim, 
Ave Cognatam mecum inde loquatur ; ſed neque ego ali- 
quid de ſuo pro hac Licentia accipiam, neque ei defen- 
dam quin eam det, excepto ſi cam jungere velit inimico | 
meo. LL. H. I. Cap. 1. — Vid. Spelm. Treat. of 5 
Feuds 29. Glanv. Lib. . Cap. 12. p. 55. a. Bract. Lib. 2. 
Cap. 37. Sect, 6. p. 188. a. | 3 


vate 


(b); chere was indeed ſome Reaſon 
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vate Profit or Advantage from the 


Marriage of Females; nay, ſo far 


from it, that the King expreſly de- 
clares, that he would not accept any 
Thing for his Conſent (2) to the 
Marriage of a Female during the Life 
of her Father: And that after the 


Death of the Father, he would marry 


her with the Advice of his Barons 
(a), which plainly ſhews that Regard 
was then had to the Marriage of 


O 


Females only, as to a Matter of pub- 
lick Concern, and not of private Ad- 
_—_ Our Engliſo Lords how- 


ever by an extraordinary Conſtruction 


of Magna Charta, took upon them 
not only the abſolute Marriage of 


Female Wards, but of Males too 


(as 


(z) The Words neque aliquid de ſuv - aAccipiam 


may be underſtood, not only to amount to a Declaration, 


that nothing was due, but to a Declaration, that nothin 


ought to be taken, tho' voluntarily offered. 
(a) Si mortuo Barone vel alio Homine meo Filia heres 


| remanſerit, lam dabo Conſilio Baronum meorum, LL. 


Hen. I. Cap. 1. - 
(b) Extending the Words Heredes in Magna Charta, 
Cap. 6. (without Regard to the Cuſtom of Norman ay, ; 
5 pn 
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(as is ſuggeſted in the Charter of 


OQ 


Henry 1.) tor their Conſent to the 


Marriage of Females, becauſe they 
might otherwiſe marry Enemies to 
the Publick (c), and “ ſo the FEUD 
« or Fiefs (lays Sir Henry Spelman) 
« which were given for Service a- | 
« gainſt them, ſhould be transferred 


O 


„ to them” (d). Bur as to Males, | 
there is no feudal Reaſon for the | 
Lord's Conſent to the pres þ of | 


them (e), nor 1s there indeed any 
Reaſon, unleſs, that as it was a Part 


of the paternal Care (f), our Engliſh | 
Lords, who had the Care of en | 


to the Charter of Henry I. or to the Uſage of former | 


Times. Vid. Glanv. Lib.7. Cap. 12.) as well to Male as 
to Female Heirs. „„ „ . 


e ——— fuit primes defendu fur ceo que les heires | 
femeles de noſtre terre ne ſe mariaſſent a nos enemys, & 


Adoumc il nous ccviendroit lour Homage prendre, {i eux ſt 
puſſent marier a lour volunte, Britton. Cap. 67. p. 168. 
b. Sine ifſorum Dominorum diſpoſitione & aſſen- 


fu Multer hereditatem habens maritari non poteſt -E 


hoc ideo ne cegatur Dominus Homagium capere de capita- 
li Tnimico, Bradt. Lib. 2. Cap. 37. Sect. 6. Vid. Glanv. 
Lib. . Cap. 12. Mirror, 16, 17. 1 Inf. 78. b. 1 
(d) Spelm. Treat. of Feuds 29. 
(e) Nulla poterit efſe cauſa in maſculo hærede, quare 
uxorem non ducat, que eſſe poſſit in Femina cum viro 
nubat. Bratt. Lib. 2. Cap. 38. Sect. . 
__ (f) Vid, Lit. Sect. 114. = 


Per- 
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Perſons, might think themſelves un- 


der an Obligation to take Care of 


their Marriage: But how it ſhould 


come to pals, that they ſhould not 


only claim the Diſpoſal of their 
Wards in Marriage, but the Profit of 
their Marriage, I cannot ſay; unleſs 
that, as Diſparagement was the only 
Reſtraint in Magna Charta (g), they 

thought writ, a at Liberty to 


make all Advantages they otherwiſe 


could of it: A Conſtruction ſo agree- 


able to the Times, that it was imme- 


diately countenanced, and in Effect 


eſtabliſhed by the Stature of Mer- 
ton (h). „ 
RELIEFS (i) were not Services, 


(g) For Magna Charta (Cap. 6.) requires only, that 
Hæredes maritentur abſque Diſparagatione, omitting the 
additional Clauſe in Charta Fohannis, vis. Ita tamen 
quod antequam contrahatur Matrimonium oftendatur 
Propinquis de Conſanguinitate igſius heredis : Which gave 
the next of Kin an Opportunity to prevent Diſparage- 


ment; which they loſt by this Omiſſion, and were, for 
ought I can ſee, left to lament it without any Redrels, 


until the Stat, of Merton, Cap. 6. Vid. Lit. Sect. 107, 108. 
!!!. e 
(i) What they ate, and why ſo called. Vid. Sp. Pp. 1 5. 
in Marg. Bratt. Lib. 2. Cap. 36. Seft. 1. Fleta Lid. 3. 
Cap. 77. Seft. 1. 1 Inf. js. a. Spelm. Treat. of Teuds 35. 
& Glo. ad Verb. Relevamen. 5 
. = but 
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but Fruits of Feudal Tenure (k), that 


were not arbitrarily introduced among 
us by the Conqueror, but were 
2 into England with FEUDS ac: | 
cording to the Cuſtom of the Feudal | 
Law, and of other Nations, and | 
« were (ſays Sir Henry Spelman) ſo va. 
« rious and uncertain, that the Lords | 
« exacted what they liſted for it, when | 
« the Fzup fell into their Hands up- 


on the Death of their Feudal Te- 


« nant, conſtraining the Heir, as it 


« Were, to make a new Purchaſe of the 
0 


[ a.) 


0 ) Relie f eft nn profit gel Seignearie. 2 Ro. A. 514. 
Bf 74. - neſt, un Service ems incident al Service. 
Ibid. 515. D. 4. 3 Rep. 66. 1 Inf. 83. a. And it ap- 
pears from the Dialogue of the Exchequer, that Reliefs 


were not Services, and that it was doubtful in Henry II. 


his Time of what Nature they were; for the Author of 
that Dialogue ſpeaking of Reliefs ſays, that they were a 
Kind of Obventions, qu 07 videntur pronſus inter ob. 
lata computande, ſed magis fines ad Scaccarium dicuntur. 
And the ſame Author adds, that ſunt qui Cre- 
aunt eos qui in releviis reg! teuentur, nec Summoniti ſol- 
Dutt, Spontaneorum Oblatcrum legi bus 0b1:10X10s ; Ut cum 
fel ved non fuerint, careant unpetratis: ac verius dici 
poteſt, wt ſicur de Pecumiartis penis fit, ſic fiat de Rele- 
dis; debita namque filiis ratione ſitcceſſhonis hereditas a 
lege ſponte Oblatorum videtur excludere. Gerv. Tilbur, 
Dialog. de Scacc. edit. per Madox, * Ch 
(1) Spelm. Treat. of Feuds 3 


3 = A 


TR Oy and although the Lord 


9.) abr LE © _--+ 


. 


= „ ene 5 ket 
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Cole (m) ſuppoſes Reliefs to have 


been certain at the Common Law; 
Yet they were probably with us origi- 
nally uncertain, as by the Feudal 


Law, and were no doubt on this Ac- 
count one of the greateſt Grievances 


of Tenure: Inaſmuch as an unrea- 


ſonable Relief did in Conſequence 
amount to a Diſheriſon of the Heir 


(n): They ſeem however to have 


been reduced, ſome Time after the 
Eſtabliſhment of Tenures, to ſome 
Certainty by the Laws of Milli- 


(m) The Lord Coke ſuppoſes that the lawful and juſt 


Relief mentioned in Henry I. his Charter to be paid by 


an Earl and Baron, was certain, vis. the fourth Part of 
the yearly Value of his Earldom or Barony, and that the 
ſecond Chapter of Mag. Charta was but a Reſtitution 
and Declaration of the ancient Common Law. 2 Inſ. j, 


8. And yet he elſewhere, (I Inf. 56. a) ſays that the 


Relief of a Knight's Fee was, as ſome hold, certain by 
the Common Law, but that the Reliefs of Earls and Ba- 
rons were uncertain, and were therefore called rationabi- 
lia Relevia, until the Stat. of Mag. Charta, cap. 2. limit- 
ed them in certain. | | 5 
(n) It is very likely that thoſe Hiſtorians, Who ſay 
that the Conqueror diſinherited many of his Nobies 


without the Judgment of their Peers, point at arbitrary 


Reliefs, ſince they are the very firſt temporal Grievance 
(a Grievance therefore no doubt of the worſt Conſequence) 
that is redreſſed by the ſeveral Charters of Henry l. King 
John, and Henry III. „ 


H 2 | am 
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am 1. (o) Milliam II. broke through 
theſe Laws, and exacted arbitrary 


Reliefs, as due by the Feudal Law: 


And therefore Henry I. in his Char- 


(o) De Relevio Comitis quod ad Regem pertinet, VIII 
Equi Ephippiati & frems ornati, IV Lorice, & IV 
Hammes (Galee Wilkins) & IV ſeuta & IV Haſte, & 
IV Enſes, les altres IV chaceurs (alii cœteri IV veredi 

Wilkins) 69 Palfr edi cum frents & Capiſtris. Vid. Leg. 


Gul. I. Cap. 22. apud Lamb. de priſcis Angl. Leg. & 


Seld. Notes ad Eadmer. 180. & Tit. of Hon. 556. 
De Relevio Baronis IV Equi cum ſellis & frents Or. 
nati & Lorice II & II Hammes (Galee Wilkins) & ſeu- 
ra II & II Haſte & I Enſes & les altres II un chaceur 
{& ali cœteri I, unus Veredus Wilkins) & unns Palfre- 
e freno & Capiſtro. Vid. LL. Gul. I. Cap. 23. 
—— 0 5 
De Relevio Vavaſoris ad TLigium ſuum Domiuum 


Duictus efſe debet per Equum ſon piep (patris ſui Wil- 


kins) tale qualem habuerit tempore mortis ſue, & per 
loricam fuan & per fon Haunie (per Galeam ſtiam Wil- 
kins) Ger ſcutum ſunm, & per Haſtam ſtiam, & per 
nſem ſuum, & [i adeo fuerit mermis ut nec equum ha- 
2 5 arina, per centum ſolidos. LL. Gul. I. Cap. 
24. Ibid. | | 


It may not be improper to obſerve upon theſe Laws, 


that if it ſhould feem ſtrange to any Body, that William 


I. ſhould contrary to the Cuſtumier of Normandy (Cap. 
34. 4e Relief, fol. 56. b.) require Reliefs to be paid in 


Arms and Habiliments of War, inſtead of Money, Sir 


Henry Spelman (Treat. of Feuds 32.) ſays, that it is very 


probable that William the Conqueror raiſing the Form of 


the Fendal Law in Eyglaud, and drawing the Saxon 
Cuſtoms to cohere therewith as much as poſſible, did 
turn the Daniſh Law of Heriots (Vid. Leg. Canuti Tit. 
69. de Hereotis apud Lamb. de friſcis Ang. Leg. fol. 123.) 
into this of Retzefs. And the rather becauſe the anci- 


ent. Feudal Relief was of this Nature. d. Sup. p. 15. 


7 Marg. 


ter 
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ter declares, that an Heir ſhould nor 


redeem his Land as in the Time of his 


Brother, but ſhould have it upon a 


juſt and lawful Relief (p), which is 
declared by one of his own Laws (q) 
to be very near the ſame with the 


Relief eſtabliſhed by the Laws of 


William 33 (r) Hut ik this be {o, it 


a 3 may 


(p) Si quis Baronum meorum, Comitum vel aliorum, 


gui de me tenent,morinus fuerit ; heres ſuus non redimes 
terram ſuam ſicut faciebat tempore fratris mei, ſed legi- 


tima &  juſta relevatione relevabit Fam. LL. Hen. I. 


Cap. 1. Roll. ſuggeſts the Cauſe, as well as Effect of this 


Clauſe in Henry I. his Charter, vis. Devant le temps de 
H. I. le Roy & auters Seigneurs uſoint a faire Pheires 


die lour mort tenants a redeemer lou terres — es 


H. I. abregate ceſt e & ordein Pheirs del 
mort tenants del Roy, & d auters Seigneurs relevarent 


 terras de Dominas ſuis, non redimerent. 2 Roll. Ab. 514, 


D. T, $ 2 


- 


(g) Sint relevationes ſiugulorum ſicut Modus. ſit, Com:- 


715 VIII Equi, quatuor ſeilati & quatuor ſine ſella, & 


Galee IIII, & Lorice IIII cum VIII lanceis & totident 
ſcutis & Gladiis IIII, & centum Mance Auri. Poſten 
Thayni Regis qui ei proximus ſit, quatuor Equi, dio 
ſellati & duo inſellati, & duo gladii, & fratuor laucęe & 
totidem ſcuta & Galea cum Lorica, & L Mance Auri. 
Et Mediocris T hayni Equus cum apparatu ſuo & Aria 
cjus, &c. Vid. Leg. H. I. Cap. 14. de relevationibus. A- 
pud Lamb. de priſcis Ang. Leg. 9 8 5 
(r) So that the Lord Coke, (2 Inſ. 8.) citing the a- 
bove- mentioned Laws of Villiam I. out of an ancient MS. 


in the Library of Archbiſhop Parker, not as Laws of 


William 1, fixing Reliefs, but as Notices of the unjuſt 
Reliefs exacted in the Time of Miliam II. and as 2 
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may ſeem ſtrange, that, notwithſtand. 
ing theſe Laws of William I. and this 
declaratory Law of Henry I. Clanwil, 


who wrote in the Time of Henry II. 
ſhould ſay (1), that the Relief of a 
Knight's Fee was C. Shillings, de Ba- | 
roniis vero nihil certum ſtatutum eſt, 
Ouia ſuxta Voluntatem & Miſericor. | 
diam Domini Regis ſolent Barones Ca- 
Pitales de Releviis ſums Domino Regi 
ſatisfacere 5 But Clanwil is not to be 
underſtood, as if he meant that the 


pop, A — 


Relief of a Barony was abſolutely un- 


certain (as by the Feudal Law all 
Rehiefs originally were); but that | 
Commutation or Compoſition for | 


the Relief was not certainly eſtabliſh- 
ed either by the Laws of Witham l. 
or of Henry I. as it was in the Caſe 
of the Relief ot a Knight ; for the 
Words juxta Voluntatem Regis ſolent 


Barones Capitales de Relevits ſuis Do- 


widely different from the juſt and lawful Reliefs intended 
to be reſtored by the Charter of Henry I, was undoubted- 
ly miſtaken. „„ 


(1) Lib. 9. Cap. 4. P. 7. 
/ 


mino 


lie, in Money (u). 
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 mino Regi ſatisfacere import no more, 
than that, if the Relief of a Barony 


was not rendered, but compounded 
for, the King muſt be ſatisfied tor (or 


concerning) it to his Content: S0 


that the Compoſition for the Relief, 


and not the Relief itſelf, of an Earl- 
dom or Barony remained uncertain, 
until it was aſcertained by the Char— 
ters of King fohn, and of Henry III. 
(t) which, inſtead of the Relzef eſta- 
bliſned by the Laws of Milliam I. and 


| Henry I. conſiſting of Horſes, Arms, 


and Things of the like Nature, re- 


ſtored the more ancient Norman Re- 


V 


(t) Vid. Seld. Tit. of Hon. 5 53, 576. 

(u) Par toute Normandie relief eſt generalment deter 
mine en Fief de Haubert far quinze livres, en Baronie 
par Cent livres. Cuſtum. de Norm. Cap. 34. de Relief, 
fol. 56. b. without any Diſtinction between an Earldom 
and Barony ------King John's Charter (according to the 
Copy I have of the ſuppoſed Original in the Cotton Libra- 
ry) diſtintly mentions Earls and Barons, and yet makes 
no Difference between the ancient Relief de Barona 


' Comitis & de Baronia Baron:s, fixing the Relief of both, 
| (viz. de Baronia Comitis integra & de Baronia Baronis 


integra) ad centum Libros: So that the Agreement be- 
tween this Charter and the Cuſtumier of Normandy ſug- 


geſts, that the one was probably formed from the otner. 


Notes 
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The Relief of Socage Lands was 


fixed by the goth Law of Milliam I. 
at a Year's Rent (w), and remains the 
ee ſame 


Note too that there are Copies of Henry III.'s Char- 
ter ſtill extant, which are ſuppoſed much more ancient 
than the Diſpeximns of Edward I. in which, inſtead of 
the preſent Words Je Comitatu integro, the Words de Ba- 
roma Comitis Integra (as in King John's Charter) are re- 
tained, and no Difference is made between the Relief de 


 Baronia Comitis & de Barona Baronis: But both are 


fixed as in Charta Fohamnis ad centum Libras. 


(w) It muſt be obſerved, that by the Cuſtom of Nor- | 
mandy, no other Fiefs or Fees paid Relief, than ſuch as 


were held by Homage; for according to the Cuſtum. de 
Norm. Cap. 34. fol. 56. b. relief & Hommage font auſſi 
comme conjoincts enſeinble: Car par tout ou il ya relief, 
il convient que Hommage y ſoit: Combien que par tout 
or il ya Hommage il ne convienne pas avoir relief. Brac. 
ron therefore, having treated of Relicfs due from military 


Fees, proceeds upon this or a like Notion of Relief to in. 


quire, S de Seccagio dari debeat Relevium, cum de Soc- 
cagio non coinpetat Domino capitali cuſtodia nec Homagi: 


rm, & ubi milla cuſtodio, ibi nullum Relevium, ſede 


contrario. And concludes accordingly, u Ae Soccagio 
zioh aatur Rclevium. t tamen (lays he) de nc- 


ceſſario Domino Capitali quedam freſtatio ab Hered: 


propter Dominium & Domini Recognitionem, & que 
predittis rationilus dici non poterit Relevinm, & que 
tals eft, vis, Cum teneatur Sockmannns defendere tene- 
 mentum ſuum erga Domimum ſuum per certum redditum 
loco Yelewi in Recegnitionem Domini: aabit te- 


nens Demino ſuo, & Heres una vice Redditum ſunm uni- 


us Ann duplicatun, fed quod non ſolvat redditum, & po- 
ſtea dufplicatum, fed quod ſelvat redditum, & poſta ta. 


ftuudein in Simfium. (Bract. Lib. 2. Cap. 36. Sect. 8.) 


And according to Hracton's Notion, it is declared by the 
1 J 2 7 og . . % 
Stat. 28 E. 1. of Nards and Relief, that when any Relie/ 
is given, the Nara is incident, and contrariwiſe,----And 


that 


Henry 11. I. 6 7 
AIDS called by Sir Henry Spe 
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ſame to this Day: Although ir is not 


taken Notice of in any of the Char- 


ters of Henry I. King John, or of 


man Tribute (x), and by our old Au- 
thors Auxilia, were meer Benewo- 
lences rendered by a Tenant to his Su- 


perior or Lord, in Times of Difficulty 


and Diſtreſs (y) and were not of di- 


rect | 


that a free Sokeman ſhall not give IVard or Relief; but 
that he ſhall double his Rent after the Death of his An- 


ceſtor. But this Stat. of Edward I. and Bratton thus 


_ oppoſing the double Rent to be paid by a & cage Tenant 


to Relief, muſt be underſtood to ſpeak of the Relief re- 
ſtored by Magna Charta, Cap. 2. which was but a fourth 
Part of a Year's Value, and extended only to military 
Tenants 3 whereas a Socage Tenant remained ſubject, ac- 
cording to the 40th Law of William I. to Relief at a 
whole Year's Rent, viz. eorum qui fundum funm teneut 
ad Cenſum ſit rectum Relevinm tantum, Quantum Cenſus 
annuus eſt. And a Year's Rent, thus eſtabliſhed as the 
rectum Relevium of Lands held by Socage Tenure, hath 
been conſtantly taken as a Relief ever ſince. Vid. Glauv. 
Lib. 9. Cap. 4. fol.) l. a. Fleta Lib. 3. Cap. 17. Sect. 11. 
Lit. Sect. 126, 127. 2 Inſ. 232. 2 Ro. Ab. 515. E. 2, 3. 

(x) Treat. of Feuds 59. 1 


(y) Sunt quædam Conſuetudines que ſervitia non di- 


cuntur, nec concomitantia ſervitiorum, ſicut ſunt ratio- 
 nabilia auxilia ad filium primogenitum militem facien- 
dum, vel ad filiam primogenitam maritandam, que qui- 
dem auzilia fiunt de gratia& non de jure, & pro neceſſi- 
tate & Indigentia Domini Capitalis. Nunquam igitur exig1- 
tur Auxilium, niſi pꝓræcedat Neceſſitas, ucc tenetur ali- 

| ns quis 
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The Relief of Socage Lands was 
fixed by the 40th Law of Milliam l. 
at a Year's Rent (w), and remains the 
6 * 


Note too that there are Copies of Henry I11.'s Char- 
ter ſtill extant, which are ſuppoſed much more ancient 


than the DIyſpeximns of Edward I. in which, inſtead of | 


the preſent Words Je Comitatu integro, the Words de Ba- 
ronia Comitis Integra (as in King John's Charter) are re- 
tained, and no Difference is made between the Relief de 
Baronia Comitis & de Baronia Baronis: But both are 
fixed as in Charta Fohamnis ad centum Libras. 
(w) It muſt be obſerved, that by the Cuſtom of Nor- 
mandy, no other Fiefs or Fees paid Relief, than ſuch as 
were held by Homage; for according to the Cuſtum de 
Norm. Cap. 34. fol. 56. b. relief & Hommage font auſſi 
comme conjoincts enſemble: Car par tout ou il ya relief, 
7 convient que Hommage y ſoit : Combien que par tout 


ou i ya Hommage il ne convienne pas avoir relief. Brac. 
ron therefore, having treated of Reliefs due from military 


Fees, proceeds upon this or a like Notion of Relief to in- 
quire, S de Seccagio dari debeat Relevium, cum de Soc- 
cCagio non competat Domino capitali cuſtodia nec Homagi- 

wm, & ubi nulla cuſtodia, ibi nullum Relevium, ſed e 


contrario, And concludes accordingly, Tu Ae Soccagio 


201 datur Relevium it tainen (lays he) de nec 
ceſſario Domino Capitali quedam praſtatio ab Hered: 
propter Dominium & Domini Recognitionem, & que 
 preditlis rationtbrs dici non poterit Relevinm, & que 
tals eſt, vis. Cum teneatur Sockmannus defendere tene- 
mentum ſuum erga Dominum ſuum fer certum redditum 
I relevi in Recegnitionem Dominii dabit te- 
nens Domino ſu, & Heres una vice Redditum ſtuum uni- 
us Ann auplicatun, fed quod non ſolvat redditum, & po- 
ſtea duplicatum, fed quod ſelvat redditum, & poſten tate 
tuundein in Siniflum. (Bradt. Lib. 2. Cap. 36. Sect. 8.) 
And according to Hracton's Notion, it is declared by the 
Star. 28 E. 1. of Wards and Relief, that when any Relief 
is given, the H ara 1p is incident, and contrariwiſe.—- And 

| that 
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fame to this Day: Although it is not 


taken Notice of in any of the Char- 
ters of Henry I. King ohn, or of 


„„ 1 
AIDS called by Sir Henry Spel, 


man Tribute (x), and by our old Au- 

thors Auxilia, were meer Beneho- 
lences rendered by a Tenant to his Su- 

perior or Lord, in Times of Difficulty 


and Diſtreſs (y), and were not of di- 


rect 


that a free Sokeman ſhall not give Ward or Relief; but 
that he ſhall double his Rent after the Death of his An- 


ceſtor. But this Stat. of Edward I. and Bratton thus 


oppoſing the double Rent to be paid by a & cage Tenant 
to Relief, muſt be underſtood to ſpeak of the Relief re- 
ſtored by Magna Charta, Cap. 2. which was but a fourth 
Part of a Year's Value, and extended only to military 
Tenants 3 whereas a Socage Tenant remained ſubject, ac- 
cording to the goth Law of William I. to Relief at a 
whole Year's Rent, vis. eorum qui fundum ſunm teneut 


a Cenſum ſit rectum Relevinm tantum, Quautum Cenſus 


annuus eſt. And a Year's Rent, thus eſtabliſhed as the 


vrectum Relevium of Lands held by Socage Tenure, hath 


been conſtantly taken as a Relief ever fince. Vid. Glauv. 
Lib. 9. Cap. 4. fol. 51. a. Fleta Lib. 3. Cap. 17. Set. 11, 

Lit. Set. 126, 127. 2 Inf. 242. 2 Ro. Ab, 515. E. 2, 3. 
C00 59-7 i - EL 
( Sunt quedam Conſuetudines que ſervitia non di- 
cuntur, nec concomitantia ſervitiorum, ſicut ſunt ratio- 
nabilia auxilia ad filium primogenitum militem facien- 
aum, vel ad fillam primogenitam maritandam, que qui- 
dem auæilia fant de gratia & non de jure, & pro neceſſi- 
tate & Indigentia Domini Capitalis. Nunquamigitur ex1g1- 
Tur Auxilium, 24/1 Zra cedat Neceſſitas, Nec tenctur ali- 
= 5 quis 
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rect Feudal Obligation (z), but firſt 
obtained out of a pious Regard to the 
Perſon, and Occaſions of the Lord: 4 
The Kind therefore, as well as the | _, 
Quantum of every Aid, was original 1 
ly as various and uncertain, as the | {# 
particular Occaſions of every diſtinct 


TD 5 ä © 7 


Lord, and as the Abilities and Diſ- b 
poſition of each particular Tenant : | 
Bur as Benewolences or Aids grew | © 
frequent, the more uſual Renders of 
Regard became in many Countries , 
eſtabliſhed Renders of Duty (a). Thus | 

in Normandy the three moſt uſual | : 
and frequent Aids, that is to ſay, to! 


make the Lord's eldeſt Son a N 
to marry his eldeſt Daughter, and to 
ranſom his Perſon, became due and 
payable to the Lord, as fixed and e- 


quis ad hujuſinodi Auxilium præſtandum niſi ex Indigen- 
ria Domini (ui Capitalis, & ex eo quod eſt Liber Homo 
ſuus, Bratt. Lib. 2. Cap. 16. Sect. 8. Fleta Lib. 3. Cap. 
14. Sect. 9. „ = 


(z) For, according to Yracton and Fleta, Hujuſinod: 
Auxilia ſunt perſonalia & non Prædialia. Ibid. Vid, ſup. 
41, 42. 1 5 
. (a) Quod ex gratia primum largiebatur, Fure poſtea 
Exigitur, & pro Voluntate Dominorum. Spelm. Gloſſ. 


ſtabliſhed 


ad Verb, Auxilium. 
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rſt ſtabliſhed Aids (b); and beſide them 
there was one of an inferior Nature, 
which reſpected only inferior Lords, 
and that was an Aid to enable the 
' | Lord to pay his Relief, and was there- 
fore called Aide de relief (c); we be- 
came not only ſubject to the three 
capital Norman Aids (d), but to the 


4 Aide de Relief likewiſe (e): And 
of F (b) En Normandie a trois chevels Aides (qui ſont ap- 
"1 pelles Chevelz, pource que ils doibueut eſtre payes arx 
1 chief Seigneurs) Lun eſt- Hire laiſne fils de ſon 
Is FF Seigneur Chevalier. Le ſecand a ſon ainſuee fille maricr, 

KH Le tiers a rachapter le corps de ſon Seigneur de priſon, 
| | quand il eft pris pour la Guerre au Duc. Cuſtum. de 
oO | Form. Cha. 35. fol. 57. b. Oats 


| (c) Aide de Relief eft due quand le Seigneur meurt, & 
F, | ſon Heir relieve vers celuy de que il tenoit ſon fief, & 
FF ceſt Aide doibt eftre faict per demy relief. Cuſtum. de 

0 Norm. Cap. 34. fol. 57. a. 5 5 
11) Vid. Seld. Jan. 65. Epin. 18. Madox Hiſt. of the 
= Excheq.- 306+. <-- | 1 2 
ö (e) Inferior Lords had alſo, ſays Mr. Madox (Hiſt. of 
| the Exchegq. 428.) of their Tenants Aid to enable them 
to pay the Fine for their Relief or Seifin of their Inheri- 


7 6 tance. —— And that ſuch Aid was taken in Henry II. s 
0 | Time appears from Glanvil. (Lib. 9. Cap. 8.) vis. Paſt- 
. quam convenerit Inter Dominum & Hæredem tenentis 
5 ſui de rationabili relevio dando & accipiendo, poterit IJ. 
7 dem Heres rationabilia Auxilia de Hominibus ſuis inde 


exigere———And that the like Aid was taken in Scor- 
land, appears from Crag. (de Fur. Feud. 213.) vis. In re- 
levio pro ſua terra ſolvendo, poſt expletam cuſtodian va- 
_ fallus Dominum Fuvare tenetur. 


thus 
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thus far our Anceſtors may be 
ſaid to have gone into the „ 
Notions of Aid : But they did not | 
ſtop here; for it appears by ſeveral | 
Inſtances in the Time of King ohn, 
that they carried their Notions of Aid 
a good deal farther ; inſomuch that 
interior Lords took of their Tenants 
Aid not only to enable them to pay 
| their Fines made with the King, but 
ro pay their Debts (f) likewiſe : And 
it was doubtful in Henry I's Time, | 
whether Lords might not require | 
Aids towards their military Expediti- 
ons (g), but this Doubt was ſettled, 
and the two inferior Aids above-men- 
tioned were, together with the Aide 
dle relief, effectually aboliſhed by the || 
following Clauſe of King Johns Char- 
ter, (VIi&.) Nos non concedemus de ca- 


(f) Vid. Madox Hiſt. of the Excheq. 428. 
(g) Utrum vero ad guerram ſuam manutenendam poſ- 
Nit Domini hujuſinodi Auxilia exigere Quæro. Glanv, 
Tib. 9. Cap. 8. And that ſuch Aids were taken in other 
Countries, appears from Du Freſne. Gloſſ. ad Verb. 
Auxilium, Tit. Auxilium pro Militia Domini. ; 


tero 
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be tero alicui quod capiat Auxilium de 

a liberis Hommibus ſuis, niſi ad e e - 
ot | ſaum redimendum, & ad faciendum 
* primogenitum filium ſuum Militem, & 

n. 11 primo enitam liam ſuam ſemel 

14 Maritandam, & ad hac non fiat niſi 
als rationabile Auxilium. 

2 Whilſt inferior or meſne Lords 
a | did, as above, under the Noti- 
wh on of Aid, impoſe upon their Te- 
1d nants, the King, the ſupreme Lord, 

e, was not behind hand with them, 
re but he demanded and had of 
ti- them, and of all other his Te- 
d, nants in Capite, various Dona or Aids 
N- (h), that were not warranted by the 
ac Norman Notions of Aid, nor could 
| be inferred from any juſt Notion of 
5 Tenure: Theſe Dona or Aids there- 


fore were likewiſe reſtrained by the 

following Clauſes of King Johns 
Charter, (viz.) Nullum——— Auxi- 
lium ponatur in regno noſtro niſi per 
Commune Conſilium Regni noſtri, niſi 


(h) Vid. Madox Hitt. of the Excheq. 41) 421. wh 


ad 
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ad Corpus noſirum redimendum, & 
primogenitum filium noſtrum Militen 


faciendum, & ad fliam noſtram 2 FT 
ad | 


mogenitam ſemel Maritandam, 


hac non fiat niſi rationabile_ Auxilium, | 
— a4 Habendum Commune Con- 

ſlium regni de Auxilio aſſidendo, ali- | 
ver quam in tribus Caſi Hs. pradictis | 


——Summonert faciemus Archiepiſeo- 
pos, Sc. Theſe Clauſes were omitted 
in Henry III.s Charter, and the old 
Aids again revived and taken, until 


the 25 Edward I. when the King | 
confirmed the Charter of Henry III. 
and effectually revived the former 


Clauſes of King 7ohm's Charter by the 


4 * 
Yr 
. 
N 

1 


Stat. 25 Edward I. Cap. 5, 6. decla- 


11 | ( | | * 8B 
ring and granting That the Aids, 


„Tasks, or Prices, which had been 
« given by his People before-time of 
« their own Grant, and good Will, 
« ſhould not be drawn into a Cu- 


ſtom for any Thing that had been 
done, notwithſtanding any Roll or 


« Precedent that might be found; 


And that he would from 


_ « thence- 
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thenceforth take no ſuch Aids, 


g 


a 


e Tasks nor Prices, but by the com- 
„ mon Aſſent of the Realm, and for 


« the common Profit thereof, ſaving 


the ancient Aids and Prices due 


« and accuſtomed”. Theſe ancient 
Aids were (according to the Lord 


Coke) (1), the Aids pur file marier, & 
pur faire fitz, Chevalier; which were 


certain by the Cuſtom of Normandy 


N (H, but were with us arbitrary and 


uncertain (1) until the Statute of 


Weſtm. 1. Cap. 36. fixed the Aid 
of a Knight's Fee at 20s. and of 


Socage Lands to the Value of twen- 


ry Tomnds « Tear, at-20'7. nf 0 708 


(i) 2 Inſ. 529. Es TL 
(k) Ces Aides, (vis. les trois Chevels Aides 1 payex 
en aulcuns fiefs a demy relief, & en aulcuns fiefs a tiers 


de Relief. Il ya aulcuns fiefs en quoy les vavaſſouries 


_ ſeulent payer dix ſols de Aide. Cuſtum. de Norm. Cap. 


35. fol. 58; b. 

(1) As appears by the Preamble of the Stat. of VMeſtin. 
1. Cap. 36. vis. Pur ceo que avant ceux heures ne fuis 
unques reaſonable Aid a faire leigne fits chevaler, ne a 


leigne file marier miſe en certein, ne quant ceo devroit 


eſtre priſe, ne quel henre, per quoy les uns leverent Out- 
ragious Aide, E9 plus toſt que ne ſembleit meſtier, dount 
la people ſe ſentit greve Purvieto eſt, Ec, Vid. 2 Inf. 232. 
Seld. Tit. of Hon, 649. WY 


rata. 
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rata. But this Statute was not un- | 


derſtood to extend to the King, and 


therefore he levied, Aids of this Na- | 
ture afterwards by an higher Rate | 


(m), until he was reſtrained by the Sta- 
| tute 25 Edward III. Cap. 11. which 
declares, that © reaſonable Aid to 


« make the King's eldeſt Son a 


« Knight, and 8 his eldeſt 
« Daughter, ſhall be demanded, and 
« levied after the Form of the Statute 
thereof made, and not in other 


« Manner, that is to ſay, of every 


« Knight's Fee holden of the King 


Pounds of Land holden of the 


« King in Hage 20s. and no 
x... GO 
| The Statute of Meſim. 1. takes no 


Notice of the Aid ad Corpus redi- 
mendum, nor doth the Lord Coke, or 


any of our ancient Law-Books men- 


tion any ſuch Aid (n), but on the 
1 contrary. 


(m) Vid. Seld. Tit. of Hon. 650, F. N. B. 82, F. 
(n) Mr. Selden (Tit. of Hon. 649.) ſays, that he doth 
not remember that there is any Mention, in any of our 
FF Y Fr publiſhed 
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contrary, the Lord Coke confines the 
ancient Aids ſaved by the Statute 25 
Edward I. to the Aids pur faire fits 
Chevalier, file marier, and Reliefs on- 
y (o): And yet the Aid ad Corpus 
redimendum was one of the Aids ex- 
preſly ſaved by the Charter of King 
John; and therefore, unleſs it can 
appear, that it was particularly re- 
leaſed or diſcharged between that 
and the Statute of Edward I., muſt 


be ſuppoſed to have been one of the 


ancient and accuſtomed Aids ſaved 
by that Statute (p); notwithſtanding 


It 


publiſhed Law- Books, of the Aid for Ranſom of the 


Tord, though by the Way (ſays he) in the MS. Years of 
| Edward the Firſt, a Releaſe made by one Robert of Ben- 


tham, to the Abbot of Ford of all Services, forſpris ſuit 
real & reaſonable Aide, pur luy raindre hors de priſon, 


| ou ces heires, quel heure qu'ils fuiſſent en priſones, is 


pleaded in Bar of an Avowry. 
(o) Vid. 2 Inf. 232, 529, 8 | 
(p) Juſtice Croke in Mr. Hambden's Caſe ſays, that the 


ancient Aids ſaved by the Statute 25 Edward I. were 
' ad redimendum Corpus, ad filium primogenitum militem 
faciendum, & ad filiam primogenitam maritandam-------- 


And the Lord Hale in his Analyfis mentions this Aid ad 
Corpus redimendum, as a Branch of the King's exttaor- 
dinary temporal Revenue. And there is a notable Re- 


cord printed by Mr. Madox (Hiſt. of the Exchequer, Fel. 


4:8, in Marg.) which not only proves that the Aid ad 
| | 8 | Cor piss 


3 
* \ 
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it is not mentioned in the Statute 
of Meſim. I., which meant only to 
regulate and aſcertain the Aids pur 


Corpus redimendum was in the Time of Z4w. II. tam 
naturali equate quam ex fidelitatis debito, demanda- 
ble; but ſuggeſts the original Nature of Aids in gene. 
ral: Wherefore I ſhall here give it the Reader at large, 
vis. Rex Uuiverſis & ſingulis tenentibus Johannis de Bri- 
tanna Comitis Richemumdiæ Conſunguinei noftri cariſſ- 
mi, ſalutem. Recolentes non fine Cordis amaritudine, 
qualiter prefatus Conſanguineus noſter dum noſtris Obſe- 
quis intendebat, per inopinatum & repentinum Scotorum 
uimicorum & Rebellium noſtrorum Aggreſſum, captus 
extitit, & ad partes Scotie ductus per eoſdem, & adbuc 
penes ipſos eſt detentus, nec ab eorum manibus ſine mag- 


na Q intolerabili Redemptione poterit deliberari, de ip- 
ſius Anguſtiis eo fortins moleſtamur, quo noftris affecti. 


bus intimius conjungitur, & ipſius fidelitatis & Indu- 
ric ſemper in naſtris agendis evidentins probavimus pu- 
ritatems Et quia ad Deliberationem Dicti Domini ve- 
ftri a manibus dictorum Inimicorum tam naturali £qui- 
rate quam ex fidelitatis veſtre debito, manus extendere 
renemini adjutrices : Vos & quemlibet veſtrum rogamus & 
requirimns ex affettu, quatenus unuſyuiſque veſtrum jux- 
ta facultates ſuas, & quantitatem tenure ſug, pro Re- 
aemptione dicti Domini veſtri, tale & tantum ſubſidium 


ſtudeat miniſtrare, ut em Dominus veſter, veſtro 


 Anuxilio mediante, a dictorum Inimicorum manibus cele- 


riter deliberari valeat, de quo veſtram poſſimus Benev- 


lentiam & fidelitatem erga dictum Dominum veſtrum 
ex merito commendare, & vobis etiam grates referre de- 
 beemus ; Et ut dem Dominus veſter, cum redierit, vs. 
ſtris profectibus, ob impenſum fibi a vobis in tanto Ne- 
ceſſutatis articulo præſidium, ſpecialiter aſtringatur. Teſte 
Rege apud Grenhou, primo die Septembris, per ihpſum 
Regem. Pat. 17. E. a, Þ 1. M. 15. 
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faire fits Chevalier, 8 file marier ; be- 


| Cauſe they were not only grown ex- 


ceſſive, but were taken oftner (ſays 
the Statute) than ſeemed necellary, 
and were become, by Reaſon of their 
Frequency, as well as Exceſs, too 
great a Grievance, and of too much 


Importance to remain longer uncer- 


tain: Whereas the Aid ad Corpus 
redimendum was leſs frequent, and by 


no Means capable of any Certainty, 
Reſtriction, or Exceſs; it being ne- 


ceſſary, and of the higheſt 4 


onſe- 


4 quence, with Regard eſpecially to the 
| Supreme Lord, that the Lord, as of- 


Delictum tenentis, 


ten as he ſhould be taken Priſoner 
of War, ſhould at any Rate be ran- 
ſomed. 1 9 
When a FEeupD or Fee deter- 
mines for want of Heirs, or propter 
the Land falls 
back (q) to the Lord, and the Land 
; "TS re- 
() Thus, in the Language of Glanvil and Bradlon, re- 


vertitur terra ad Dominum Capitalem vel ad rectun 
Dominum, ſeil't ad ipſum de cujus ſeodo oft. Vid. Brac. 


L. 3. fol. 130. L. 4. fol. 160. b. Glanv. L. 7. Cap. 17, 


P. 59- 
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returning to the Lord upon ſuch De- 
termination of the Fee or Tenure is 
called an Eſcheat, and is as ſuch 


reckoned by our Engliſb Lawyers (r) | 


among the Fruits or Perquiſites of 


Tenure, though it cannot, properly 


ſpeaking, be a Fruit of Tenure, the 


Land or Tree itſelf, ſays Sir Henry 


Spelman, reſulting to the Lord upon 
a Determination of the Fee (1). 
Sir Henry Spelman (t) divides Et 
cheats into Regal and Feodal. * Regal 
« (ſays he) are thoſe Obventions and 


* 


« Forteitures, which belong generally 


« to Kings, by the ancient Rights 
« of their Crown, and Supreme Dig- 
« nity. Feodal, which accrue to eve- 


« ry Feodal Lord, as well as to the 
« King, 2 Reaſon of his Seignior)“. 


This Diviſion is indeed agreeable e- 


nough to the general Import of the 


p. 59. a. And Bratton in another Place (TZ. 5. Cap. 6. 
fol. 375) ſays, that Reaſcendit ad Capitales Dominos a qui- 
us primo proceſſit. 3 e 
(r) Hale Anal. 54. 
(1) Treat. of Feuds, 37. 
(t) Treat, of Feuds, Jöid. 


* Word 


8 * 
* 1 
; * 2 


wa PILE + „ Toe TART © hank » © 9 ” — 
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Word Eſcheat, as formed from the 


French Word Eſcheorr to happen, and 
primarily ſignifying any Thing coming 


accidentally, or by Chance (u), and 


in ſuch Senſe comprehending caſual 
Obventions and Forfeitures of all 


Kinds. But ſtrictly ſpeaking accard- 


ing to the legal Notion of an Eſcheat, 
it imports ſomething happening, or 
returning to the Lord upon a Deter- 
mination of Tenure only; and in this 


Senſe all Eſcheats, even to the King, 
are properly Feudal, and ſuch Lands or 


Tenements, as are not held immediate- 
ly of the King, and yet happen to 
him upon the Commiſſion of any 
Treaſon, are not Eſcheats (w), but 


Forfeitures (x), which were given to 
E 
(u) Spelm. Gloſſ. ad Verbum Eſchaeta. | 
(w) Tho' the Lord Yerulam (in his Treatiſe of the Uſe 
of the Law, Pb. 34.) calls them Royal Eſcheats. 
(x) The Statute 25 Edward III. Cap. 2. plainly makes 
this Diſt inction between Eſcheats and Forſeitures, de- 
claring, that in the Caſes of High Treaſon, the Forje;j- 
ture of Eſcheats pertaineth to the King, as well of the 


Lands and Tenements holden of others, as of himſelf; 


and that in Caſes of Petit Treaſon, the Eſcheats ought to 


pertain to every Lord of his own Fee.------ So that in the 


Clauſe relating to Forfeitures for High Treaſon, Eſcheats 
and Forfeitures are plainly diſtinguiſhed ; t as 
ITN eee TR Efeheat s 
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the King by the Common Law (5) 


and do not depend upon the Law of 
Fps or Tenures (2), but upon Saxon 
5 VV 


Iſc heats thomſelues are for ſuch Treaſons declared to be 
forfeited And the Lord Coke (2 Inſt. 64.) ob- 
ſerves this Difference between them, ſaying, that where 
a Lord is attainted of High Treaſon, there the King hath 
the Land by Forfeiture, of whomſoever the Land is held, 


and not in Reſpect of any Fſchear, by Reaſon of any Seig- 


niory. Vid. Bro. Tit. Eſchete, 14. Mo. 160,— Up 
on this Difference we may reaſonably account for Gavel- 
kind Lands being forfeitable for Treaſon, tho' they do 
not eſcheat for Felony ; for tho' the Lord may connive 


at or diſpenſe with all the Cauſes of Eſcheat, (poteſt Do- 


minus feloniam remittere. Tafius in uſus feud. Cap. 19. 


fol. 95.) or might remit the Eſcheat itſelf as a Perquiſite 


of Tennre; yet he could not diſpenſe with the publick 


Laws of Forfeitzre, or with Offences againſt any other i 


| Perſon than himſelf. 
-" .{y} Hale Anal. 110 V!lf 

z) For, according to Zaſius, by the Feudal Law, Si 
Subvaſallus majorem Dominum, 1, e. eum, cujus eſt feudum 


 ratione directi Dominit, offendat, eo caſu quo Offenſtons 


Crimen privat ionem inducit, Feudum non ad Dominum 
Henſum, ſed ad Vaſallum qui ſubfeudarat revertitur 


. Vaſallvs ea ſpecie deliquerit, quod bona ſua 
publicanda vel Confiſeanda venirent, tunc ſecundum Se. 
morem Opinionemm Feudum non Confiſcabitur. Zaſius in 


uſus feud. Cap. 10. fol. 92-100. 


By the Cuſtom of Normandy indeed all Forfeitures 


for Treaſon were given to the Duke, but not ſo abſo- 
Jutely as they are given to the King by the Common 
Law of England; for though by the Cuſtom of Norman- 
ay, if a Man was attainted of High Treaſon, the Duke 
ſhould have all his Poſſeſſions. Crſtum. de Norm. Cap. 
I 4. fol. 23.4. Yet ſe homme a heritaige tenu d'aultres 
Seigneurs le Roy doibt bailler hommes au Seigneurs de 
qui les heritaiges ſour tenus quils facent leurs debuoirs 
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Laws (a), that were made long before 
the Introduction of Tenures, and 


which prevail even to this Day; and 


though they may ſeem ſevere upon 
| the meſne Lord in defeating his 
KH Sergniory ; yet as he had failed of 
that Caution and Regard, that was 
due to the Publick, in the Choice of 


his Tenant, he was not altogether | 


blameleſs (b), nor was he therefore 


deprived without Reaſon. And it is 
farther obſervable, that the Law hath 
inflicted a Penalty ſomewhat of the 


| like Kind upon the meſne Lord, e- 


ven where the Tenant is guilty of 


Felony only ; for though the Land 
Eſcheats, as by the Feudal Law it 


Seigneuriaulx, & payent les Rents de leurs Fiefs. Le 
Stille de proceder en Norm. 76. 5 
(a) By the Laws of Alfred and Canutus, a Traitor 
ſhould forfeit Life, Lands and Goods Du Capiti 


& ſaluti Regis perfidioſè ſive ſolus, ſive ſervis aut Sicariis 


mercede conduttis ſtipatus Inſidiabitur, vita & fortunis 


ejus (vita & Rebus ſuis) omnibus Pprivator. (plectitor.) 
LL. Alvredi Cap. 4. LL. Canuti Cap. 54. apud Lambard 
de priſcis Angl. Leg. Vid. Saltern. de Antiq. Brit. Leg. 


Cap. 10. | 


(b) For Lords were anciently in many Re ſpects en- 
ſwerable for the Misbehaviour of their Tenants. Vid. LI. 
H. I. Cap. 8. 41, 59, 86. apud Lambard. & inf. 


I 4 ought 
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ought, to the immediate Lord; yet, 


as the Crime affects the public 
Peace, and the Lord may be ſuppo- 
ſed, for want of due Care in the | 


Choice of his Tenant, to be in ſome 
Meaſure blameable, the King ſhall 
have the Land a Year and Day (c) to 
the Prejudice of the Lord. . 


Nlaving thus far treated of the 


Fruits incident to, or ariſing from Te. 
nure, I ſhall now ſuggeſt ſomething 
concerning Eſcuage, which the Lord 
Hale (d) reckons among the Perqui- 
ſites of Tenure, and, although I do 
not take it to. have been of the Na- 

ture of a Perquiſite, yet I ſhall follow 

him ſo far as to conſider it in this 


(c) Vid. Magna Charta Cap. 22. 2 Inf. 36, 37. Stat. de 


Prærog. Regis 17 Edw. II. Cap. 16. Staundford's Pleas of 
the Crown, Lib. 3. Cap. 30. . 


This is agreeable to the Cuſtumier of Normandy, Cap. 


24. Jol. 36. b. where it is ſaid, that Lo Duc de Norman- 


ate aura ungan les terres aux damnes & les yſſues: E 


apres doibuent eſtre rendres a ceulx qui ils en avoient 
faitt Hemmage, & de qui ils tiennent nu a nu 
And in le Stille de proceder en Normandie, fol. 96. it is 


ſaid ſe I homme eſt condemne par la Fuſtice du Roy, Le 


ritaiges au condemne, | e 


(d) Anal. 54. 


Place; 


. 


ien 


— — 


it is 


ce; 
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Place; the rather, becauſe it ſeems 


ro be one of the moſt obſcure and 
unintelligible Branches of Tenure. 
It is obſervable, that the Author 


ol the old Tenures, and Littleton do 


both of them, in the Order and 


Diſpoſition of their ſeveral Treatiſes 


of Tenure, conſider Eſcuage and 
Knight-Service as ſeveral Services, 
and under diſtinct Titles; and that 


Littleton doth notwithſtanding con- 


found and blend them together in 
ſuch a Manner, that it is difficult to 


collect from him any real Difference 
or Diſtinction between them; and 


yet we cannot reaſonably imagine 
that they could be thus diſtinguiſhed 
in Point of Title, if they were meer 


 Synonimies, and there was no other 


Difference between them, than in 
Point of Sound. It muſt indeed be 
confeſſed, that none of our Law-wri- 


ters have ſo clearly diſtinguiſhed | 


them, as might be wiſhed or expect- 
ed; and yet, if we conſider Eſcuage 
as we ought, either I. as a Service, 
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or 2. as a Fine or Commutation for 
Service, there will appear to have 
been a very conſiderable Difference 
between them. N 
. plain that Eſcuage was a Ser- 
vice; for according to the old Tenures 
(e), Tenir per Eſcuage, (that is to ſay, | 
by the Service of Eſcuage) eſt tenir per | 
| ſervice de Chivaler —— And accord- 
ing to Littleton (f) tiel Tenant que 
tient ſa terre per Eſcuage tient per Ser- 
vice de Chiwaler (g); but Eſcuage was 


fe) Tit. tenir per Eſcuage. 
) SeR. 95. „„ 3 OSS, 
(gg) We are not neceſſarily to underſtand theſe Authors 
as if they meant that a Tenant by Eſcuage was a direct 
Tenant by Knight. Service, and held by the perſonal 
Service of a Knight, or Military Tenant ; or that they 
really mean more than that a Tenant by Eſcuage was e- 
ſteemed as a Knight, and that the Tenure itſelf was, on 
Account of its Subſerviency to the military Policy of the 
Nation, reſpected as a military Tenure, or Tenure by 
Knight-Service : This was Fleta's Senſe of Eſcuage, who 
ſays (Lib. 3. Cap. 14. Set. 7. fol. 198.) that Scutagium 
——ratione Scuti pro feodo militari reputatur 
& feodum dici debet militare. This Conſtruction of | 
Littleton's Deſcription of Eſcuage is agreeable to the moſt ? 
obvious Conſtruction of the like Deſcription of Grand | 
Serjeanty, vis. touts que teignont de Roy per grand Ser- 
janty, teignont de Roy per Service de Chivalrie, &c. © 
(Lit. Sect. 158.) And yet the Service of a Tenant by Grand 
 Serjeanty was not neceflarily Military, but might as well be 
| 8 


die Feoffamentis expreſſum, & nominatum 
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not (as Littleton intimates) (h) a di- 


rect perſonal Service of Attendance 


it due upon all military Occ aſions, bp 


Nuighi- Service was, but it was a pe- 
canary Aid or Contribution reſerved 


(i) by particular Lords, inſtead, or in 


Lieu, 


a meer Service of Honour to be done in Time of Peace, 


(Lit. Sekt. 153.) nor was ſuch Tenant liable to all the 


| Conſequences of Knighr-Service, inaſmuch as he was not 


bound to pay Aid, (2 Inf. 233, 234.) or Eſtuage, (Lit. 
Sect. 158. 1 Tnſ. 105. B.) becauſe his Service was to be 
done, ſays Littleton (Seft. 153.) en ſon proper perſon, 
and notwithſtanding all this, he was faid to hold by 
Knight-Service, that is to ſay, by as high a Service, and 
of the ſame Account as Knight-Service; but a Tenant 


2 by Knight-Service,properly ſpeaking, he was not; for if he 
had, he could not have been exempted from Aid by any 


Conſtruction of the Stat. Weſtm. 1. Cap. 36. nor could he 


have been deprived of the Benefit of Magna Charta Cap, 


2. which reſtrained the Relief of all Tenants by Knight. 
Service to a fourth Part of a Year's Value: Whereas the 
Relief of a Tenant by Grand Serjeantry was always a 


whole Year's Value of the Land at leaſt. Lit. Sect. 1 54. 


2 0. 5 
(h) Sect. 95, 96. 35 | 
(i) That Eſcuage, conſidered as a Service, was a reſer- 
ved pecuniary Service, may be collected from Braforn, 
who calls it Servitium forinſecum, quamvis ſit in Charta 
G per- 


ſolvitur ratione tenementorum non Perſonarum. Brac. 
Lib. 2. Cap. 16. fol. 36. a. And that it was a reſerved 
Service may likewiſe be collected from Littleton, who 
ſays that they, who hold by grand Serjeanty, hold by Ser- 
vice of Chivalry 


But that the King ſhould not 
| have 


> — — > 
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Lieu, of perſonal Service, the better 
o enable them to bear the extraor- 


dinary Expence of their own Atten- 
dance and Warfare, when, and as 
Often as, the King ſhould make War 
upon Scotland or Wales, or upon any 


other Foreign Country, if the Tenure 


was fo expreſſed (x): But as the Qua- 
lity and Quantity of the Lord's Ser- 


have Eſcuage, Sils ne teignont de luy per Eſcuage, 
that is to ſay, unleſs Efcuage was expreſly reſerved. Lit. 
Se. 158. Vid. Mad. Hiſt. of the Excheq. 4.52. — 
And what mightily confirms this Notion of Eſcuage is, 
that ſcuage in this View anſwers the Norman Aide d loſt 
mentioned in the Cuſtumier, vis9 Len doibt Scavoir 


gue il ya aulcuns fiefs de Hautbert qui qoibuent a leur 
Seigneur le Service de oſt, que doibt eſtre fait a Prince, 


les autres doibuent Þ Aide de Toft, ceulx qui doibuent le 
Service ſont tenus a le faire en loſt: Ou envoyer perſone 
hour ceulw qui le face avenaument, Ceulx qui doibueni 


P Aide nen doibuent point rendre ne la lever, devant Fr 


le Prince leur ait ottroie la K de Aide du fief. 
Cuſtum. de Norm. Cap. 44. fol. 66. b. Terrien, Com. du 


Droit civil de Duche de Norm. Liv. 3. Cap. 10. fol. 109. 
(k) According to the Book of Tenures Tit, Eſtuage, 


—— Eſcuage eſt proprement pour ſuſteiner le guerre 
perenter Engleterre & ceux de Eſcoſe, on de Galeys: Et 
non pas perenter autres terres, Pur ceo que les ayandits 
 rerres ſerront de droit appendant a la Royalme d Engle- 
terre. Littleton indeed (Se. 95, 97, 100, 101; 102.) men- 
tions only Scotland; but the Lord Coke ſays, that Scotland 
is put but for an Example; for that if the Tenure, (i. e. 
the Service reſerved) be iz Walliam, Hiberniam, Vaſconi- 
am, Pictaviam, Oc. it is all one. Lit. Sect. 155. Vid. 
 Selden Notes ad Hengham 113. 9 
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vice abroad was occaſional and un- 
certain, the Quantum of this Aid was 


ſeldom fixed and aſcertained by the 
Reſervation, but was uſually reſerved 
in ſome Proportion (1) to the Fine 


or Satisfaction, that the King ſhould 


from Time to Time receive for and 
in Lieu of the actual Service of ſuch 
of his Tenants in Capite, as failed him 
in theſe Expeditions (m). This Aid 


| and Fine were both of them called 
E ſcuage a Scuto, Quod aſſumitur (lays 
Bratton) (n) ad Servitium militare, 


Ep VID 
(h) Vid. Lit. Sect. 98, 100. 


(m) Exprimitur quandoque ſic faciendo inde mihi & 
heredibus meis ad Scutagium cum Evenerit, quantum 


| | | fertinet ad feodum unius Militis, Fleta Lib. 3. fol. 198. 


Vid. Bract. Lib. 2. c. 16. fol. 36. a. . | 

(n) Eſcuage or Scutage was not ſo called, becauſe it 
was properly ſpeaking Servitium Scuti: But it was 
Servitium a Scuto dictum (Somn. Gloſſ. ad X. Script.) 


quia pertinens ad Scutum, (Bract. Lib. 2. Cap. 16. fol. 


36. a. Fleta Lib. 3. fol. 198.) & quia Nomine Scutorum 
Solvitur. Gervaſ. de Tilbur. Dial. de Scacc. apud Mad. 


fol. 25. 


It may here be noted that Sir Henry Spelman (Treat. 
of Feuds, fol. 36, 37.) ſays, that the Word Scuragium, 
and that of Eſtuage, was of ſuch Novelty, that it was not 
to be found among the Feudiſts, no, not among the 
French or Normans themſelves: And yet that Fines or 
Satisfaction for Defect of Service were frequent, and eſta- 
bliſhed in many Countries, under the Names of Hoſes: 

| | | une 
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VIZ. the one in Reſpect of the Heu. 
tum, which the Lord actually bore, 
and the other in Reſpect of the Scy- 
tum, which every ſuch Tenant ought 
to have bore to the Wars. 
 Suppoling Eſcuage, as above, to 
have been a pecuniary Service, it is 
not likely, that Xnght-Service was, as 
the Lord Coke imagines (o), incident 
to Eſcuage, or that Eſcuage was, as 
Mr. Madox ſuppoſes (p), incident to 
Knight-Service : Eſcuage being in 
this View a ſpecifick Service of a 


ditiæ & Heribannus, appears from the Book of Feuds. 
Lib. 2. Tit. 30, 54, 55. Schilt. Cod. Juris Alaman. Cap. | 
8. 87. Com. ad Cap. 8. Sect. 16. oy Examen. jur. Feud. 
Cap. 18. ©. 26, 30. Zaſius in uſus Feud. fol. 4x. Lindenb. 
Cod. Leg. Antiq. Int. Leg. Longobard. Lib. 1. Tit. 14. 
Lib. 3. Tit. 6. & Gl adinde verbo Heribaunus. 
Having obſerved thus much concerning the Word Scu- 
zagium, as it relates to Tenure only, it may not be im- 
proper to note farther (from Mr. Ma4ox) that the Word 
Scutagium was likewiſe anciently uſed in a more exten- 
five Senſe, to ſignify any Payment aſſeſſed upon Knights KW 
Fees, whether ſuch Payment was for the King's Army or 
not; thus the Aid arifing out of Knights Fees, for ran- 
ſoming King Richard I. is called Scutagium ad Redemp- 
 zionem Regis, and other Aids ſet upon Knights Fees were 
_ alſo for ſome Time called Scutagia. Vid. Mad. Hiſt of the 
Excheg. 410, 431. | 
(o) 1 Inf. 69. a. „„ 
(p) Hiſt, of the Excheq. 432. in Marg. 
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diflerent Kind, in Reſpect whereof 


the Tenant, on Account of its Subſer- 
viency to the military Policy of the 
Nation, was only eſteemed as a 


Knight, or military Tenant : And it 


is no Objection to this Notion of 
Eſcuage, that Littleton hath not hint- 


ed it, becauſe it might in his Time be 
confounded and loſt in the more ge- 


neral Notion of Eſcuage, conſidered 


as a Fine or Commutation for Service, 
to which all Tenants by Knight-Ser- 


vice were liable, if they did not by 


themſelves, or by ſome other Perſon, 


diſcharge the Duties of their Tenure: 
„ 1 FI 
II. Though Eſcuage, conſidered as 
| a Species of Tenure, might be of the 
Nature already ſuggeſted; yet it muſt 
be allowed, that it was anciently, as 


well as at this Day, more generally 


underſtood to denote a A or Fine 


for a military Tenant's Detect of Ser- 
vice (q), and that, though it was 


(q) Vid. Mad, HM. of the Excheq. 438, 439, 454, 457, 
. N 17. 


not 
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not from the Time of King John, 


whatſoever it was before, arbitrary 


and at the Will of the Lord, but was 
to be fixed and aſſeſſed by Parlia- 
ment (r), It was nevertheleſs aſſeſſed 
as a Fine or Satisfaction to be anſwer- 
ed by ſuch Perſons only, as did not 
attend to the Duties of their Tenure 
(1): For though it is very * 
„ that 


t.) Koll. Tir. Eſcuage d'eftre aſſeſſe per Parliament, 


ſays that King John, en un Charter ordain en ceſt man- 
ner. 2 Ro. Ab. 509. 8. 1. Vid. infr. 5 


7 


(0) And therefore, if the Lord diſtrained his Tenant 
for Eſcuage, it was in Littleton's Time a good Plea to 


fay, that he was with the King in his Wars. Liz. Sect. 
102. „„ „ 
I. here is a remarkable Paſſage in Mat. Paris, (fol. 33 2.) 


importing that a Fine or Commutation, called by him 
Auxilium, was after the Charter of King John to be aſ- 
ſeſſed 4e jure, for Defett of Service, and not otherwiſe. 


The whole Paſſage is worthy the Reader's Notice, and 


therefore I have tranſcribed it, vis. Convenerant eo ten- 


Fore, (Anno ſeil't 1232. Nonas Martii) ad Colloquium 


apud Meſtmonaſterium ad Vocationem Regis, Magnates 


Angle tam Laici quam Prelati, quibus Rex propoſuit 
quod magnis eſſet Debitis implicatus cauſa bellice Expe- 
ditionis, quam nuper egerat in partibus tranſmarints, 


unde neceſſitate compulſus ab omni generaliter Auxilium 


poſtulavit : yn audito Comes Ceſtriæ Ranulphus pro 
Magnatibus Regni loquens reſpondit, Quod Comites, Ba- 


rones ac Milites qui de eo tenebant in Capite cum it- | 
ſd erant ibi corporaliter prœſentes, & pecuniam ſuam ita 
inaniter Effuderunt, quod inde Pauperes omnes receſſe- 


rant, unde Regi de Fure Auxilium non debebant. Ft ſic 
| Fetita 
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that all Tenants by Nuight-Serwice 
were originally bound in all Events, 
either by themſelves, or by ſome o- 
ther Perſon, actually to do the Ser- 


| vices of their Tenure; yer, if ſuch Te- 
| nant did neither do them himſelf, 


NOT provide another Perſon to do 


them, the Lord might accept a pe- 


cuniary Satisfaction, and chooſe whe- 


| ther he would take Adyantage of the 
| Forfeiture or not 


(t); but then the 
K 


| fetita Licentia Taici omnes receſſerunt. Prelati vero 


Regi reſpondentes dixerunt, Quod Epiſcopi multi & Ab- 
bates, qui vocati erant, non fllerunt preſentes, & [ic pe- 
tierunt Inducias quouſque ad Diem certum poſſent omnes 


pariter convenirè: Prefiens eſt itaque Dies a Quinde- 


cim diebus poſt Paſcha, ut omnibus congregatis, tunc fe- 
ret quod erat de Fure faciendum. 


|  (t) That Non-performance of the feudal Duties was a 
| Forfeiture of a Feud appears above, FP. 43. and that it 
| was likewiſe anciently a Forfeiture of Tenure appears 


from the Leiger-Book of Abingdon cited by Mr. Selden 
in his Notes upon Hengham, p. 1 14, 115, vis. Eſt jux- 
ta Abendune Burgum unius Militis Manſio que Lea vo- 
catur : Hanc Willieimus Regis Camerarius de Londonia 
tenebat. This William held it of the Abbey, and by 
Knight-Service: In 2 Hen. I. Forces were levied to en- 
counter Robert Duke of Normandy, when Faritius Ab- 
bot of Abingdon required of William his Tenant to find 
him a Man for the Army, as his Tenure bound him et | 
do, but William denied it; whereby the Abbot was dri- 
ven by other Means t6 ſupply the Number of his 55 
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Tenant was at the Mercy of the Lord, 
and ſuch Satisfaction was to be made, 
as the Lord thought ſufficient: But 
as the Feudal Severities abated, and 
Lords grew indifferent, whether they 


were ſerved by their own Tenants, 


or by others, ſuch Forfeitures were 
eaſily diſpenſed with; and pecuni- 
ary Compenſations, ſuch poſſibly as 
might barely enable the Lords to 
hire others to do the Services of their 
Tenures, were commonly accepted; 
inſomuch that, as ſuch Compenſati- 


ons became frequent, and at length 


uſual, moſt Tenants grew careleſs of 


their Services, and choſe rather by 


theſe Means to ſatisfy their Lords, 


than to do their Services in Perſon, 
or be at the Trouble to provide an- 


other to do them: Our Kings anci- 


The Abbot afterwards tamditt (as the Book faith) in 


Preſentia Sapientum hanc rem veniilari fecit, ut Ille 
neutrum negaret, imo fateri ſic efſe vera ratione cogere- 
tur. Dude cum Lege patriæ decretum proceſſiſſet ipſum 
exortem terre merito debere fieri, Inter pellatione hono- 
rum qui intererant Virorum reddidit terram illam illi. 
And fo the Tenant (ſays Mr. Selaen) under fair Conditions 
had his Land again. e 
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ently (u) taking Advantage of, or 


O 


perhaps complying with, this Hu- 


mour of their Tenants, which had 


made their actual Service doubtful 
and precarious, did ſometimes upon 
| Occaſions of War, without Summons 
or other Ceremony, aſſeſs a moderate 
Sum upon each Nuight's Fee, as a 


Scutage Or Eſcuage, by Means where- 


of they might be enabled in all E- 
yents to provide Soldiers or Stipen- 
diaries to do the Services of their 
Tenants (w), who, as Equivalents 
had prevailed, could not be ſecurely 


depended upon: But as Eſcuage of 


this Sort was a previous Commutati- 
on or Equivalent for Service, really 
impoſed at the King's Will, and not 


(u) 2 II. is thought to have taken the firſt Scu- 
tage. Mad. Hiſt. of the Exchegq. 435. Spelm. Gloſſ. ad 
verbum Scutagium, 8 


(w) Fit interdum ut imminente vel Inſurgente in reg- 
num hoſtium machinatione decernat Rex de ſingulis feo- 


ais Militum ſummam aliquam ſolvi, Marcam (ſeil't) vel 
= Libram unam, unde Militibus ſtipendia vel Donativa 
| ſuccedant. Mavult enim Princeps ſtipendiarios quam 


Domeſticos bellicis apponere caſibus. Hæc itaque ſumma, 
ua nomine Scutorum Solvitur, Scutagium nuncupatur. 
ervaſ. de Tilb. de Scacc. apud Mad. fol. 25. 
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incurred as a Fine or Compenſation 
by any Default or Neglect of the 
Tenant, it was not long ſubmitted 
to; for, though the King, poſſibly 
until the Charter of King Jon, 


might have a Right to fix the Fines, 


which particular Tenants voluntarily 


incurred or compounded for; yet it 


was not reaſonable that he ſhould at 


his Pleaſure demand a general Con: 


mutation, that his Tenants ſhould in 
all Events ſubmit to: But on the 
contrary, if he would rather have a 
general Eſcuage or Commutation, 
than the perſonal Service of his Te- 


pants, it was highly reaſonable, that 


his Tenants ſhould agree to it, and 


g f 3 
in Parliament aſſeſs the Sum, that it 


might not exceed the Value of their 
Service, or the Occaſion of the De- 
mand: This was thought ſo reaſonable, | 
that in the Time of King John, it was 


inſiſted upon as an undoubred Right 


of the King's Tenants, and was, by 


an expreſs Article of that King's Char- 
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rer, allowed and eſtabliſhed, as ſuch : 
And becauſe every Eſcuage, even for 


particular Detects ot Service, did, in 


his Time, concern ſo great a Number 
of the Subjects of the Realm (Y), the 


King in the ſame Charter declared 
farther, that he would not impoſe, or 


aſſeſs ANY Eſcuage niſi per Commune 
Concilium Regni (y): And yet ob- 
liged himſelf upon all Occaſions 


| to accept of Eſcuage as a Satisfaction 
for Service, in the ſame Manner as it 
had been uſually accepted in the 
( x) Albeit Eſcuage incertain be due by Tenure, yet 


| becauſe the Aﬀefiment thereof concerned ſo many, and 
ſeo great a Number of the Subjects of the Realm, it 


could not be aſſeſſed by the King, or by any other, but 


by the Parliament; and this was (ſays the Lord Coke) 
by the Common Law, 1 If: 52. a. but Littleton, who 
never went beyond himſelf ſpeaks more doubtfully of the 


Matter. Lit. Sect. 97. 


(y) Nullum Scutagium ponatur in regno noſtro nift per 

ö ] Et de ſcutagiis 
aſſidendis ſubmoneri faciemus Archiepiſcopos, Abbates, 
Comites & Majores Barones regni ſingillatim per Literas 
noſtras, & preterea faciemus ſubmoneri in generali per 
Vicecomites & Ballivos noſtros omnes alios qui in Capite 


commune Concilium regni noſtri 


tenent de Nobis, Sc. Vid. Chart. Reg. Johannis apud 
Wilkins, Ls. Anglo-ſax. 369, 357. Mat. Par. fol. 2 55. 
Theſe Clauſes are omitted in Edawb. I. s Inſpeximus of the 


Charter of Hen. III. but were notwithſtanding obſerved 
without Intermiſſion. ens ; 
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Time of his Predeceſſors (2). This 


Declaration or Conceſſion, which im- 


mediately reſpected the King and his 
Tenants only, was equitably extend- 
ed to all meſne Lords and their Te- 
nants, ſo as to oblige them likewiſe 


to pay and accept Eſcuage at the Rate 
alſelle 8 a 


Eſcuage, thus to be aſſeſſed, being 
now the only Penalty for Defect of 


Service, many Lords. by Agreement 


between them and their Tenants fixed 
this uncertain Eſcuage to a certain 


Sum, that ſhould be paid, as often 
as Eſenage ſhould be granced, with 


(z) Sentagium de cætero capiatur fieut capi tempors 


Regis Henrici avi noſtri conſuevit. (Vid. Char. Johan- 
nis ibid.) This Clauſe cannot be underſtood as it ſtands 
in this Charter to direct, or relate to, the Manner of aſ- 
ſeſſing Eſcuage, that being ſettled by a former Clauſe; 


but it muſt be underſtood to eſtabliſn Eſcuage as 2 


Commutation for Service, that being the Senſe in which 


it was firſt (as it is ſaid) taken in the Time of Hen. II. 


But ſtill this Clauſe, as it ſtands in Mag. Charta Hen. III. 


Cap. 37. (the ſeveral Clauſes of King John's Charter re-, 
lating to the Impoſition and Aſſeſſment of Eſcuage being 


omitted) might poſſibly be underſtood, not only to eſta- 
bliſh Eſcuage as a Satisfaction for Service, but to direct 
likewiſe the Manner of aſſeſſing it agreeably to the Char- 
ter of King John. 9 

. (a) Lit. Sec. 100, rar. 
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out Regard to the Rate that ſhould be 
| fixed or aſſeſſed by Parliament: E 
cuage thus aſcertained was called Ef 

cuage certain, and becauſe it did in 
Effect diſcharge the Tenant from all 
military Service, the Perſons, who 
held by ſuch Eſcuage, were looked 
upon as Sage Tenants, and were 
no longer eſteemed as Tenants by 


Nuighi- Service (b). 


(9 Lit. Sect. 98, 120. 1 Inſ. 87. a. 


1 
FR. 
| 

1 
1 
1 
1 
| 
= 
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CC 
H AVING thus imperfectly ſet 


forth the Nature of FE Ups, and | 
 ſhewn how Tenures, and the Conſe. 
quents of Tenure were probably e- 
ſtabliſned in England; I ſhall now I 
endeayour to ſhew, that, though our 
Doctrine of Tenures may not exactly 
tally with any particular Syſtem of 
Fx ups, they are nevertheleſs of a Feu- 
da! Nature, as well as Original; for I 
though there may be many Particu- 


larities in our Law of Tenures, that 
can hardly be accounted for upon 


ſtrict Feudal Principles; yet they will 
in no Degree affect the Truth of this 
Propoſition, if it be conſidered, that 
the Feudal Policy did' not at once 
woe? in the ſeveral Parts of Europe, 
by a conquering Power, or in a legiſ- 
lative uniform Manner, but that it 


obtaining AS a mere Policy, and as up 


ſuch, gradually ſpreading itſelf over 


the 
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the Weſtern Parts of the World (a), 
was variouſly received, every Nation 
ſo modelling it, as to preſerve its 
principal Aim, and at the ſame Time 
to make it conform as far as poſſible 


Conditions of Property entertained 
and eſtabliſhed in each Country (b), 
antecedent to its Reception of ſuch 
„„ e 5 
Io come therefore to the Buſineſs 
of this Chapter, it is to be obſerved, 
that it is ſo abſolute a Maxim or Prin- 
ciple of the Law of Tenures, that all 
the Lands in England are holden ei- 
ther mediately or immediately of 
(a) Jus hoc feudorum non ſimul nec uno Tempore Gen- 
tibus Europeis illuxit, ſed his ſerins, illis citius ſenſimque 
adolevit, & raadices undiquaque cæpit agere. Crag. de 
jur. feud. 29. ee „ 
Quæ (feuda ſcil't) ab iiſdem Longobardis jam olim 
Moribus erant recepta, eadem apud pleraſque Gentes a- 
lias ita invaluere ut partem apud ſingulas Furis civilis 


: Jaciant. Grot. Prol. Hiſt, Goth. 64. 
| (b) Jus feudale eſt locale, ejuſque partes ut queg; ſibi 


runt & Ol ſervationibus diverſis quaſi Emollierunt. 
SF Crag. de Jur. feud. 219. Dubium non eft Gentes diver- 

T as recipiendo pedetentim feuda, Fura quoque ſpecialia 
„li circa eadem Conſtituiſſe. Stryk. Exam. Jur. Feud. 

8 = Cap. I. Q. 5. ** a | : 
„ the 


with the Notions of Government and 


commodior videbatur, Gentes Europee ad ſe traduxe- 
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the King (c), that even the King 


himſelf cannot give Lands in ſo ab- 
ſolute and unconditional Manner, as 
to ſer them free from Tenure: And 


therefore, if the King ſhould grant 


Lands without reſerving any particu- 
lar Service or Tenure, or if he ſhould 


in expreſs Words declare, that his Pa- 


tentee ſhould have ſuch and ſuch 
Lands abſque aliquo inde reddendo; 
yet the Law or eſtabliſhed Policy of 
the Kingdom would create a Tenure, 
and his Patentee ſhould anciently 


(before the Stat. 12 Car. 2. Cap. 24.) 


have held of him in Capite by Knight- 


Service (d); for as a Tenure was ne- 


ceſſary, and the Tenure in ſuch Caſe 


(e) Thus according to the Lord Cabs, all the Lande 


and Tenements in England in the Hands of Subjects are | 


| holden mediately or immediately of the King: For in the 

Law of England we have not properly Allodium, that is, 

any Subject's Land that is not holden. 1 Izſ. 1,65. 2 Inſ. 
501. Somn. Treat. of Gav. 126. _ 


(d) Of ſuch Neceſſity is the Reſervation of a Tenure | | 
— that altho the King ſhould grant Land without WM 


any Reſervation of Tenure, or by expreſs Words abſque 


aliquo inde reddendo, yet the Law would create a Tenure 
nin Capite (Caſe of Tenures upon the [rib Com. of de- 
fective Tit. 196.) by Knight-Service, 6 Rep. 6. 9 Rep. 


123. Vid. Bro, Tit. Tenures, 3, 52. 


—— 6 22 Hh w$ 


1 
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uncertain, the Law created ſuch a 


| Tenure as was moſt agreeable to the 
| Policy and Deſign of Tenure, and 


ſuch as came neareſt to the Nature of 


1 a proper FEUD, upon the Feudal Pre- 


ſumption, that every FEUD was a pro- 
per FEUD (e), that did not appear ex 
verbis Inveſtiturs to be otherwiſe (t): 


| beſides, a Tenure of ſome fort or o- 
| ther is ſo neceſlary, that it cannot be 


releaſed ; and therefore if the King 


releaſe the Services to his Tenant, it 


will not extinguiſh the Tenure ; but 


che Tenant ſhall novwithſtanding hold 


by Fealty, which is ( fays the Lord 
Coke), an Incident inſeparable, (i. e. 
eſſential) to every Tenure (g), and 
which cannot therefore be releaſ- 


ed (þ). 


(e) Vid. Sup. p. 36. : 
(f) Thus in Scotland all Lands are preſumed to hold 
Ward, except another Holding be expreſſed, & ſerviti- 
um debitum & Conſuetum is interpreted to be Ward. 
holding, which is the propereſt Holding, and in the 
Scotch Diviſion of Holding anſwers. to our Tenure by 


2 Knight Service. Vid. Sir Geo. Mackenzie 5 Inf. 107, 108. 


(g) 9 Rep. 123. Caſe of Tenures, &c. 196. 

(h) Fidelitas remitti non poteſt, Zaſius in uſus Feud. 
122, Vid, ſup. p. 35. | 53 

a This 
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This Fundamental Principle, that 


all the Lands in England are holden, 


is ſingly a Proof, that our Lands thus 
held are either FEups, or of a Nature 

very like them; ſince (as Mr. Helden 
ſays) veluti Beneficia ſeu Fenda cliente- 


lam alicujus Domini merito ac pany: 


fime aut Agnoſcant aut Agnoſcere de 


beant (i). 


Lands thus held we call Tenure 


(K), which are principally and gene- 


rally divided according to their Ser- 


vices, (whether Military or Predial, 
certain or uncertain) into Tenures by 
Kmight-Service, and in Socage. 


I. Tenures by Knight-Service dil. 


fered very little from proper FeuDs; 
for they were purely Military, and 
genuine Effects of the Feudal Eſtabliſh- 
ment in England. The Services were 


occaſional, tho' not altogether uncer- 


rain, as in proper FEuDs (I); they be- 


(i) Seld. Notes ad Eadmer. 203. 
(k) Tenure eſt la maniere par quoy les tenements ſont 
renus des Seigneurs. Cuſtum. de Norm. Cap. 28. fol. 
47- b. 1 e 
(1) Vid. ſup. p. 28. 


ing 
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ing with us reſtrained, as in Norman- 
dy, to 40 Days (m). But the Tenure 


| -21f was in moſt other Reſpects to 


be conſidered as a proper FEUD ; for 
| jr was created by pure Words of Do- 
| nation (n), was transferred by Livery 


or Inveſtiture, and perfected by Ho- 


o 


mage or Fealty (o): It was ſubject ro 
Relief, Aid, and Eſcheat, to Ward- 
ſhip and Marriage, and to almoſt all 


the Conditions and Reſtrictions of a 
pure Original FEUD. > 


Theſe Tenures by Knight-Service 
are now aboliſhed by the Stat. 12 Car. 
2. Cap. 24. and turned into common 
Socage; ſo that I ſhall not diſtinct- 
ly conſider the ſeveral Properties, 
Kinds and Diverſities of Tenure treat- 


(mm) Vid. Conſuetud. Norman. Tit. de Exercitu Ducis, 


Cap. 2 5. & Lit, Sect. 95. 
(en) Vid. 1 Inf. 9g. a. 

(o) Whatſoever Difference there was anciently in our 
Law between Homage and Fealty, (Vid. Sup. p. 56, 67. 


in Marg.) they are now ſo blended together, that they 
are in Effect with us, as in other Countries, but one and 
the ſame Engagement. Vid. Le Stat. de Homagio 1 


Edev. II. Lit. Sect. 85. Crag. de jure Feud. 222. Cuſtum. 


de Norm. Cap. 29. fol. 48. V. Bacon Hiſt, of Eng. Gov. 
20, 201. | CO | | | | 


ed 
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ed of by our Engliſh Lawyers under 
this Head, but ſhall barely inquire, 
how far our Tenures in Socage may be 
ſuppoſed, even at this Day, to retain 
the Nature of Feups. 
 Tenures in Socage (p) are Holdings | 
by any certain conventional Services, 
that are not Military (q), the Word 
Socage being according to Mr. Som. 
ner (r), derived of the Saxon Word 
Soc which, imported a Liberty, Pri- 
vilege or Immunity, and AG1um, 
which was, according to the Lord Coke 
(O, a legal Termination importing 
Service or Dur. 3 
The Privilege or Immunity (ſays 
Mr. Sommer) imported by Soc con- 
liſted in a Freedom from all mili- 
tary and uncertain Services, where- 
unto AG1IUM being added, which 


(p) Socage (fays Mr. Somner) is a Term as old as 
Domeſaay-Book, tho it firſt occurs in Glanvil, and be not 
uſed in any elder Record, Treat. of Gav. 243. 

(q) Tenure en Soccage eſt lou le tenant tient de ſon. 
Seignior ſon Tenement per certain Service pur touts ma- 
ners de ſervices iſſinigue les Services ne ſout pas Services 
de Chivalry. Lit. Sed. 1179. © e 
(x) Treat, of Gay. 133, 141. e 18 

| ws 


Heme ſigni- 
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| fignified the Agenda, the Service or 
Duty to be returned for that Privi- 
lege, it comes forth Socagium in La- 

tin, Socage in Engliſh; and he thinks 
that this Term cannot, according to 
the Opinion of our common Lawyers, 
(t) be derived from the Word Soca, 
and ſo be underſtood to import <5 
SERVITIUM Socæ, that Senſe be- | at 
ing (as he ſays) too narrow to take in - 
at the Services of the ſeveral Eftates, —˖ 
| that are held by Socage Tenure: But f 
as Littleton (u) obviates this Objefti- wil 
on by declaring that this Tenure, which 1 
had its Denomination from its moſt wr 
ancient and uſual Seryice, may well 1 
| retain the ſame Name, notwithſtand- N 
ing the Service of the Plough be now 
| changed into many other Kinds of f 
| Service; I muſt confeſs, that, though | 
| the Conjecture of Mr. Somner be ä 
very Ingenious, and though Brit- 1 
ton's Deſcription of Socage Te- | 


(t) Vid. Lit. SeQ. r19. Fleta L. 3. Cap. 16. SeQ. 3. 
(du) Sect. 119. Vid, x Inſ. 86. b. Crag, de Jur. Feud. 


Nure 
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nure (w) ſeems to countenance it; yet 
I am inclined to prefer the general O- 
pinion of our common Lawyers, I. 
Becauſe our Diviſion of Tenures into 
Nuighit- Service and Socage, conſider- 
ing Socage as a Tenure per Servitium 
 Soce, directly anſwers the Norman Di- 
viſion of Tenures into Fiefs de Haubert 
(x) and Frefs de Roturiere, that is 


(w) Sokemanries ſount Terres & Tenements, que u 
ſount mye tenus par Fee de Chivaller ne par graunds Ser- 
jaunties, ne par 2 mes par ſimples Services, ſicome 
Terres Enfranches par nous ou par nos predeceſſours 
A uos aunciennes Demeynes. Brit. cap. 66. Sect. 438. 

(x) Hence a Tenant by Knight- Service is deſcribed 
in the old Cuſtomer of Kent, as one qui tiene per fee de 
Hawberke, Lamb. Peramb. of Kent, 646. 
Mr. Loyſeau gives a very rational Account of the De- 
nomination of this Fief, which, becauſe it ſhews in ſome 
Meaſure the Analogy between this and our el 
Kanight's Fee, I ſhall give the Reader in his own Words, 
uit. Les Seigneurs des Baronnies----ſe ſont appelles Haut; 
Barons, ou hants Vers; car il eſt bien certain que 
Ber & Baron eſt meſine choſe Et Hautber & 
 Hautbaron ſont confondus comme Synonimes, & de la ſans 
Aoute Originairement a eſtre dit le fief de Hantbert ----- 


Hautbert eſtoit tenu ſervir le Roy en guerre avec Arme, 
Pleines & conſequemment avee larme du Cops, 
qui eſtoit lors la cotte de Mailles, de la aſt venu que ceſt 
arme a eſte appellee Hauber ou Haubergeon, dont a ſuc- 
ceſſion de temps eſt advenu, que le fief de Hauber à eſte 
pris pour toute eſpece de fief, dont le Seigneur eſb tenu 
ſervir le Roy avec le Hauber ou Haubergeon, Loyſeau 


Traite des Seigneuries 156, 157, Vid. Seld. Notes on his | 


Jan. 119. 


according 


| liſt F 


Mais pour ce que le Haut Ber ou Seigneur de fief de 


acco 
latio: 
band. 
and 
nure 


Knig 


| Tenu 
| the d 
ancie 
mure. 


Bu 


rank 


| Gave 
| Gave 
| ferent 
| tall U 
| NY ES, 
Point 
like, 
| verrhe 
Inaſm 


() So 


amb. of! 


(2) Vi 


hand man's, or Ploughman's Fee (); 


and 2. Becauſe in this Senſe the Je- 


nure in Socage is like the Tenure by 
| Knight-Service, the other Branch of 


| Tenures, ſimply denominated from 
the Name or Nature of the Service, 
anciently reſerved upon ſuch Te- 


= no : T 
| Bur be this as it will, all our Eng- 


| p Fees or Holdings, whether they be 
| Fra | 


| Gavelkind, (though Burgage and 
Gavelkind have many Qualities dit- 
| ferent from Common Socage) do now 
fall under the Notion of Socage Te- 
nures, which, though they vary in 


- Þ Point of Service, Succeſſion, and the 


| like, as improper FEuDs (2), do ne- 
Vertheleſs retain the Nature of FEUDs « 
s | lnaſmuch as they are held of ſome 


ſt 

c- i | | 

* | (y) Somn. Treat. of Gav. 36, 49, 50. Vid. Lamb. Per- 
u nb. of Kent, 604. „ 


e (2) Vid, SUP. p. 32» 
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according to Mr. Somner's own Tranſ- 
lation, the Gentlemar's and the Huſ- 


mk or Emphiteuticary, Burgage or 


5 = 2x: Lord 
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Lord or Superior by Fealty (a), and 
uſually by ſome other certain Service 
or Acknouledgment; and inaſmuch 


as they yield or pay Relief (b), and 


may eſcheat. 


(a) Fealty was as neceſſarily incident to every Tenure, 
as to every Feud, (Vid. Sup. b. 3 5.) and therefore if the 
King granted Lands 7enend' fer Servitium unius roſe ſ6- 
lummodo pro omnibus & omnimodis aliis Servitits ; yet 
Fealiy, the Politick Bond of Tenure, tho' looked upon 45 
a Service, ſhould be ſuppoſed contrary to ſuch Grant; 
(6 Rep. 6, ) for Fealty could not with us, more than 
by the Law of Feuds, be diſcharged or diſpenſed with, 
becauſe it was the YVinculum Commune, or Cement of 
the whole feudal Policy ; and, though it was ſworn to the 
Lord, virtually extended to the whole Community; the 
Lord therefore was to ſee that his Feudatary did his Feal- 
ty, that is to ſay, that he contributed, according to his 
Fealty, or feudal! Engagement, to the Maintenance and 


the Security of the Society, formed and united together 


by a Military or Feudal Policy. And this was anciently 
one of the main Articles of Inquiry in the Lord's Court, 
called at this Day a Court. Baron; in which the Lord was 
wont, not uy to receive the Fealry of his Tenants, but 
to inquire of, and inforce the Obſervance of it; not 


meerly as it reſpected his particular Intereſt, but as it 


rended to the Defence and Security of the Publick. (Vid. 
LL. Vill. I. Cap. 59.) And the Lord in Conſequence 
of ſuch Fealiy done to him, and of the Power he had, 
and the Obligation he was under to inforce it, ſeems to 
have been antiently accountable to the Publick for the 
Behaviour of his Tenant, (Vid. Leg. Hen. I. Cap. 8, 41.) 
until it was expreſly declared by the 86th Law of Henry 
I. that he ſhould not be accountable for the Misbehavi- 


our of his Man or Tenant ; S Homo ſuus misfaciat ſine 


_readeat, © 


Ab) Vid Sap. p. & ibid, in Marg. 


Poſe vel velle ſuo, maxim ſi nunquam deinceps ad eum 


Our 
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Our Lawyers divide theſe Tenures, 


according to their Duration, or what 
they call the Quantity of Eſtate, into 


Eſtates in Fee, for Life, for Tears, 


and at Will; but I ſhall divide them 
into Eſtates in Fee and for Life only; 


this Diviſion being large enough for 
my ae. - 


1. Eſtates in Fee are either Fees Fim. 


ple, or Fees Tail. A Fee Himple, tho' 
it be, according to Littleton, Haredi- 


tas pura (c), yet is not ſo called, be- 


cauſe it imports an Eſtate purely Al- 
lodial, or free from all Tenure ; but 
is fo called in Oppoſition to Fees 
Conditional at Common Law, and 
| Fees Tail ſince the Statute Meſtm. 2. 
de Donis ; as importing a {imple Inhe- 


ritance clear of any Condition, Li- 


mitation, or Reſtriction (d) to any 
particular Heirs, and deſcendible to 


(c) Lit. Sect. 1. 


(d) Thus according to the Lord Coke (1 Inſ f. b.) the- 


Word Simple properly excludeth both Conditions and 
Limitations, that defeat or abridge the Fee. And ac- 
cording to Fleta, Simplex Donatio & pura eſt, ubi nulla 
adjecta eſt Conditio neque Modus. Fle ta, Lib. 3. Cap. $. 


L 2 the 
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the Heirs General, whether Male or | 
Female, Lineal or Collateral ; for ir | 


having been for many Ages a fixed 
and undeniable Principle or Axiom 


of the Law of Tenures, that all the 


Lands in England are holden, our 
Engliſh Lawyers very rarely (of late 
Years eſpecially) ule the Word Fe 


in Contradiſtinction to Allodium, to Ne 

| tleto; 
| quod 
Not. 


= oht 


denote the Tenure and Quality of a- 
ny Man's Eftate ; but generally uſe it 


imply to expreſs the Continuance or 
Quantity of Eſtate ; and this is clear- 


ly the Senſe and Import of it in the 
Form of Pleading an Inheritance in 
the King, viz. Rex ſeiſitus fuit in 


Dominico ſito ut de Frodo, where the 


Word Frodum cannot poſſibly import 
a Tenure (e); Nor can it (as Sir Henry 
Spelman luppoſes (f), contrary to the 


original and proper Senſe of the 


(e) For the King cannot be ſaid to be a Tenant, be- 
cauſe a Tenant holdeth of ſome Superior, and the King 
hath no Superior but God. 1 II, 1. V. Caſe of Tenures, 


193, 194. ce 
(f) Treat, of Feuds, fol. 6. 


he d 


impt 


tial! 
or 4 
were 
4 | Here 
| a Te 


BE 22 
; Col I 
and ou 
| be ſerſe 

ſeiſed it 


Word) 1 


(h) 
(i) C 
* 


| tance (g). 
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Word) import Directum Dominium : 


——[pꝛa— — — —ñä D EO — — 


but muſt be underſtood, without Re- 
gard to the Dominium, Propriety or 


Tenure, ſimply to denote an Inheri- 


Sir Thomas Smith (h), Cowel 


(i), and others therefore miſappre- 


hending the Senſe, in which Lit- 


tleton ſays, that Feodum eſt Idem 
quod Hereditas Legitima & pura, 


charge him with a new and abſurd 
| Notion of a Fee; whereas if he be 

| rightly underſtood, it is plain that 
he doth not uſe the Word Fee in an 


improper or barbarous, but in.a par- 


tial Senſe only; for ſince thoſe Dona 


or Bereficia, which we now call Hoda, 


en ER. err, cl 


were not ſo called, till they became 
$ Hereditary (k), the Word Feodum, as 
| a Term, imports not only Beneſicium, 


(20 Fee, in our legal Underſtanding (ſaith the Lord 


| Coke, 1 Inſ. 1. B.) fignifieth, that the Land belongs to us. 
and our Heirs, in Reſpect whereof the Owner is ſaid to 
be ſeiſed in Fee, and in this Senſe the King is ſaid to be 
| ſeiſed in Fee. 5 „ „„ 


(h) Smith de Rep. Ang. 283, 284. 
(i) Cowel Int. ad Verbum Fee. 


(k) Vid. Sup. p. 19. 


L 3 Boar 
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but Beneficium E5 Hareditatem (I), and 


is ſo to be underſtood in the Formy- 
la of Pleading a Subjects Title to an 
Inheritance in Dominico ſuo ut de 
Frodo, where the Word Feodum im- 
ports as well Beneficium as Haredita- 
tem: So that though, when Fe ups 
were fully eſtabliſhed, and there re- 
mained no Allodial Property in Eng- 
land, Littleton uſed the Word Fee in 
a partial Senſe only to denote the 
Quantity of Eſtate, and not the Qua- 
lity or Conditions of Tenure ; yet it 
is not to be imagined that he did it 
ignorantly; unleſs we can ſuppoſe 
that he knew nothing of the Ground 
of Tenures, or of thoſe Authors who 
had gone before him, and had ex- 


preſſy noted, that Flodum did likewiſe 


(0) Aligni Feudum duplici ratione geceptum produnt, 
glia ſcil't, qua quis tenet tmobile aliquid ex quacungue 


 eanſa ſibi & Hereaibus ſus, alia, qua quis tenet ab alio 
yer Redditum vel ſervitium vel utrumque. Cow. Inl. | 


L. 2. Tit. 2. Seck, N. 


import W 


W ta (Li 
| the fat 
WF <xpreſ] 
and wa 
ftequer 


Knight 


(n) 


9. 4. W 


I  S . 


r een 
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import Lands holden of another by 


Service (m). 


In conveying or conferring theſe 
Fees or Eſtates in Fee, though they 
are now, Contrary to the Original 


Purity of proper FEuDs, become ven- 


| dible, the ancient Form of Donation 
| is ſtill preſerved; and a Feoffment, 


whether conſtituting or transferring a a 


Fief or Fee, retains even at this Day 
the Form of a Gift (n): It is perfect- 


| ed and notified by the ſame Solem- 
| nity of Livery and Seiſin, or Inveſti- 
ture, as a pure Feudal Donation (o), 


| (m) Thus Hracton, who wrote long before Liitleton, 
| fays, that Feodum eft id quod quis tenet ex quacunquè cau- 
L ſaſibi & hæredibus ſuis tem dicitur Feodum a+ 
| tio modo ejus qui alium feoffat, & Quod quis tenet ab a- 
io, ur ſt ſit qui dicat talis tenet de me tot Feoda per Ser- 
vitium militare. Bradt. Lib. 4. fol. 236. b. 
W ta (Lib. 5. Cap. 5. Se&. 27.) gives us, in Hracton's Words, 
| the ſame double Senſe of the Word Feodum, which is 
expreſly agreed by the Lord Coke, 1 Tf. 1. L. 4 Tife 202. 
| and was well underſtood by Littlelon, as appears from his 
| frequent Mention of Knight's Fees, i. e. of Fees holden by 
| Knight-Service. Vid. Lit. Sect. 95, 102,112,113, SSW. 
in) For DO is the apteſt Word of Feoffment. 1 1: 


9. 4. whence a Feoffment is called Doyario. . Ibid. & 
Fleta, Lib. 3. Cap. 8. 


Vid. Bleta, Lib. 3. Cap, 13. ect. 4, 5. Brad. Lib, 
Y + Cap. 17. SeQ. 1. & Sup. p. . 


„ 1 and 


Fle- 
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and is ſtill directed and governed by 
the ſame Rules; inſomuch that the 
Principal Rule, relating to the Extent 
and Effect of a Feudal Donation, Je. 
nor eſt Obſervandus (p), is in other 
Words become a Maxim of our Lay 
relating to Feoffments, Modus Le. 
gem dat Donation. In Feoffment: 
too, as in pure Feudal Donations, the 
Giver or Superior, from whom the 
Fief or Fee moves, muſt expreſſy li- 
mit and declare the Continuance or 
Quantity of the Eſtate he means to 


confer, or elſe the Feoffee or Donee 
ſhall have an Eſtate for Life only 
(q); for Feoffments are ſtill ſo far to be 
conſidered as Gifts, that they are not 
to be extended beyond the expreſs 
Limitation or manifeſt Intention of | 
the Feoffor (r); and therefore as the 
Perſonal Abilities and Services of the 


(p) Vid. Sup. bp. 3 
& 1 Inſ. 42. a. Crag, de jure feud. 53. 


(r) Feodum ex ſua Natura eſt ſpecies quedam Donatio- | 
nis, £9 equum eſt ut omnes Donationes ſint ſtricti juris, 
ne Quis plus donaſſe preſumarur quam in Donatione | 


. expreſſeric. Crag, de jur. feud. 50. Vid. Sup. p. 


1 Feoffee 
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Feoffee were originally ſuppoſed to be 


the immediate or principal Induce- 
ments to the Feoffment, the Feoffee's 


Eſtate in the Fee ſhould ſubſiſt no 


longer than his Lite; unleſs the Feot- 
for, by an expreſs Proviſion in the 


Creation or Conſtitution of the Fee, 


gave it a longer Continuance. 


Feoffments had likewiſe anciently, 


(that is to ſay) before the Statute 


Qiia Emptores Terrarum, almoſt all 
the Conſequences of pure Feudal Do- 
| nations; for they, without any Words 


of Reſervation, created a Tenure be- 


tween the Feoffor and the Feoffee, 
and the Feoffor was, in Conſequence 
of his own Gift (), on Account of the 
Services he receiy'd, or was ſuppos'd to 


receive from his Feoffee, bound to war- 


rant (t), and defend his Seiſin or Poſ- 
ſeſſion; and if he could not maintain 


it, was obliged to make him Sarisfac- 


(1) Vid. Statut. de Bigamis, 4 Edw. I. Cap. 6. 1 Inſ. 


584. a. 4 Rep. 81. = | 
(t) Warrantizare nihil aliud eſt quam Poſſidentem de- 


Feudere. Fleta, Lib. 5. Cap. 15. Bract. Lib. 3. Cap, 16. 


Sect. 10. 


; 1 
S 2 0 


tion 
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tion by rendering to the Value of the 
Fee, if it was evicted (u. 


Although this might ſuffice to con- 


vince the Reader that our preſent Te- 
nures are altogether Feudal, yet J 
ſhall conſider ſome of the moſt anci- 
ent Qualties of Tenure, as that our 


Eſtates were not alienable, teſtamen- 
tary, and the like, and ſhall ſubmit 


them as farther Evidences of the Feu- 
dal Nature of Tenure 

I. It is very certain that our Fees 
or Eſtates could not at Common 


Law be aliened without the Licence 


and Conſent of the Lord (w), and 
eee * 


(u) Vid. Sup. p 38, 39. Glanv. Lib. 9. Cap. 4. 88 


(w) Vid Spelm. Treat. of Feuds, 2 1. Somn. Treat. Tf ö 


Gav. 8, 9. Bacon Hiſt. of the Eng. Gov. 274. | 

The true Reaſon is given by Plowaden ( Arguendo Mo. 
172.) vis. Quia les Confidences del Tenure (ceſt) le Ho- 
mage, Fealty, Service, &c. fueront mutualment appro- 


praate al Perſon del Roy & le Tenant per le Original 


done, ifſentque il ne puifſoit eftoyer ove reaſon ae eu 
 transferrer ou ſeverer ſans gree, Sc. 9 
It is ſaid indeed, Bro. Tit. Alienation 10. that a Te- 


nant holding even of the King poet alyener devant An. 


20 H. III. cy fraukment ſans lycence que auter Home 
poet But whether this Opinion be not grounded 
upon a miſtaken Senſe of Magna Charta, Cap. 32. is left 


o the Reader, upon what is ſuggeſted in the Text con- 4 


cerning that Statute, _ 
he 
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that this Reſtraint of Alienation was 
a Feudal Quality of Tenure is hardly 


to be doubted (x), ſince it is not o- 


therwiſe to be accounted for (y): 
But though Tenants in general could 
not de jure alien or transfer the 
Tenure itſelf, yet the Tenants of 


Common Lords might give Part 


of their Lands (2) to hold of them- 
e ſelves 


The Lord Coke (1 Tnſ. 43. 2 Inſ. 65, 66, 501.) ſuppo- 


ſes, that, tho a Tenant could not at Common Law alien 

a Part to hold of the Lord, becauſe the Lord's Seigniory 
was intire, yet the Tenant might have made a Feoffment 
of the hole to hold of the Lord, becauſe there no Pre- 


judice enfued, &c. but this Suppoſition is ſo contrary to 
the feudal Notions of Alienation, (Sp. P. 29.) and fo 


inconſiſtent with any reaſonable Conſtruction of the Statute 
DQuia Emptores Terrarum, that it is not to be credited. 


N. Glanvil, Lib. 19. Cap. 1. Bacon Hiſt. of Eng. Gov. 


374- Hs 
(x) Vid. Sup. p. 29, 30. | 
(y) Eſpecially if we may ſuppoſe the Sakon Bocland 
and T haneland to have been alienable, as we are aſſured 


by Mr. Somner they were. Vid. Somn. Treat. Gav. 8), 


88, 89. Spelm. Treat. of Feuds, 21. 
(2) Poteſt quilibet Tiber Homo terram habens Quan- 
dam partem terre ſue cum filia ſua, vel cum alia quali- 
bet muliere, dare in Maritagium Quilibet etiam 


cuicunque voluerit poteſt dare quandam partem ſui llileri 


tene menti in remuuerationem ſervitii ſin, vel Loco reli- 
gioſo in Eleemoſynam Licet autem ita genoraliter 


cuilibet de terra ſua rationabilem partem pro ſug volun- 


tate cuicunque voluerit libere in vita ſua donare, 8c. 
Glany. Lib. ). Cap. 1. But in all theſe Caſes the W 
. . | e 1 Gl 
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ſelves (a), and did in Fact often diſ- 
poſe of the Whole (b), by which, 


held of the Donor. Tenentur autem Hæredes Donato. 


rum Ponationes & res Donatas ſicut rationabiliter factæ 


ſunt, illis quibus fate ſunt & heredibus ſuis Warranti- 


2are, Glanv. Lib. 7. Cap. 2. 


(a) This Diſtinction between Alienation to hold of the 


next or ſuperior Lord, and a Gift or Feoffinent to hold of 

the Tenant himſelf, anſwers the feudal Diſtinction between 
Alienation and Subinfeudation: For though Subinfeuda- 
tion (by which a new inferior Feud was carved out of the 


old, the old one {till ſubſiſting) was allowed by the feu- || 


dal Law; yet Alienation (by which the original Feud it- 
ſelf was transferred, and a new Feudatary ſubſtituted in 


the Place of the old) was not. (Vid. Fend. Lib. 2. Tit. 


3. 26. Sect. 5. Tit. 34. Seck. 2, 3. Tit. 108. Crag. de jur. 
Feud. 343. Schilt. Com. ad Cod. ſur. Aleman. Cap. zo. 
Stry. Exam. jur. Feud. Cap. 19. Queſt. 23, 24. Zouch 

Deſcrip. jur. temp. 11, 12. Seld. Tit. of Hon. 572.) The 
Alienation therefore here ſaid to be unlawful muſt be un- 


derſtood of Alienation to hold of the ſuperior Lord, as it 
is oppoſed to Subinfeudation, i. e. a Feoffment by the Te- 


nant to hold of himſ ell. 

(b) That a Tenant might, in Herry II.'s Time, under 
ſome Circumſtances, have given the whole Land, appears 
from Glauvil. (Lib. 9, Cap. 1. p. 46. a.) vi2. Si (is 


ſcil't qui terram ſuam donare voluerit) nullum Here- 
aem filiuim vel filiam ex corpore ſuo procreaverit, porerat 


ex queſt ſuo cuicunque voluerit quaudam partem donare 
Nie totum queſtum (in vita ſua) hereditabiliter 


Sin autem && Hereaditatem & Qneſtum habuerit, tunc 
tndiftinfle verum eſt quod poterit de quæſtu ſuo quautam- 


libet partem five totum cuicunque voluerit donare ad re- 
manentiam, de hareaitate vero ſua nibilominus dare po- 
zeſt, ſecundum quod prædictum eſt, dum ſeil't rationabi- 
liter. be i, 1 

Emptiones vel Deinceps Acquiſitiones ſuas det, cui 
magis velit, Si Bocland habeat quam ei Parentes ſu: 


dederunt, non mittat eam extra Crgnationem ſuam. LL. 


H. I. Cap. 50. | 
= though 
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though they could not force a new 
Tenant upon the Lord (c), yer they - 
put him to ſome Inconyeniencies (d). 
This Practice (e) therefore was re- 
# ſtrained by Magna Charta, Cap. 32. 

' Nullus Liber Homo det (f) de catero 


/ am- 


Hh 
% 


c) Vid. Bacon Hiſt, of the Engl. Gov. 274. 
(d) As Loſs of Wardſhip, Marriage, Eſcheat and the 
like. See the Preamble to the Star. Quia Emp. Terr. 
1, 3 ̃ P 3 5 
(e) That this was the Pratite reſtrained by this 
Law appears from Stanford, who ſays, that this Sta- 
tute is but a Confirmation of the Common Law, as it 
doth appear by that (ſays he) that is written in Glanvil, 
for fo one that held by Kuight. Service, if he might 
have been ſuffered to alien the greateſt Part of his Land, 
he would have aliencd the ſame perad venture to kold of 
him but in Socage, or by ſome ſmall Rent, and then 
having ſo little a Livelihood left to himſelf, how had he 
been then able to have done the Service of a Knight, or 
a Man of War? or what ſhould his Lord have had in 
Ward to have found one to have done the Service? Surely 
lite or nothing; whereby the Strength of the Realm 
might have much decayed: Therefore it was a reaſon- 
able Law to reſtrain him, as me ſeemeth, &c. Hanf. de 
Prerog. Regis 28. 4. ” 
The Author of the Mirror, | confeſs, takes the Re- 
ſtraint of this Law in another Senſe, ſaying, that Le Pcint 
de la grand Charter que defend que nul alien ſa terre en 
| prejudice del Seignior del fief eſt enterpretable en ceſt 
manner; Que nul tenant ne alien le fiew ſon Seignior 
= ſans ſon aſſent, ou a tenir en chief de Seignior ſuns encreaſe 
gel novel ſervice. Mir. Cap. 5. Sect. 2. p. 316. 
| | (t) The Word DO, 0 0 in this Charter, in Glauvil, 
(ur ſup. p. 15 5. note 2.) and, in all Feoffments between com- 
mon Perſons, was plainly, before the Stat. Ouia Emprore; 


Ter 
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amplius alicui quam ut de reſiduo ter- 

re poſſit ſufficienter fieri Domino Feodi 
ſervitium ez debitum (g). The Words 


de catero do not (as I take it) ſuppoſe 
that the Tenant might before have 
lawtully aliened or g:wer the Whole of 


his Land to hold of himſelf; becauſe 


then this Chapter, prohibiting it for | 
the Future, would have been a Re- 


ſtraint upon the Tenant's Liberty at 


Common Law : But they plainly ſup- 


pole ſuch Gifts or Alienations un- 
 lawtul; which are therefore reſtrain- 


ed meerly in Confirmation of the 
Common Law. And it is obſervable 


that, though this Chapter of Magna 


Charta allows the Tenants of Com- | 
mon Lords the Liberty they claimed. 
of giving a reaſonable Part of their 


Lands to hold of themſelves; yet it 


Terrarum, a Word of Subinſeudation; the Law before 
that Statute (without any Words of Reſervation) creating 
a Tenure between the Donor and the Donee, or Feoffor 
and Feoffee, as now called. 0 

(g) The Words 4e reſiduo Terre & feodi Servitium 
plainly diſtinguiſh between the Land and the Fee; in- 
almuch as the Reſaue of the Land was to anſwer the 
Service of the whote Fre. 1 


I was 
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was not underſtood to allow the King's 
Tenants the like Liberty of giving or 


diſpoſing any of their Land to hold 


of themſelves (h). 


| ch) The Lord Coke (2 Inſ. 65.) ſays, that the Tenant 
of a common Perſon might, before this Chapter of Mag- 


na Charta, have made a Feoffment of Parcel of his Te- 
nancy, to hold of himſelf : Bur that it was doubted in the 
King's Caſe, whether his Tenant might or no— 


And if it was a Doubt before, it muſt remain ſo notwith- 
ſtanding this Law, which is meerly reſtrictive, and not 
3 But when, or upon what Ground this Doubt 


or Difference was firſt made, he does not ſay, nor is it to 


be conceived; fince it is clear that Subrnfeudations were 


warranted by the Feudal Law, (ut fup.p. I 56. notè a.) and 
that they were an original and neceſſary Branch of the 
feudal Policy itſelf, (Vid. Sup. p. ), 8.) and tho' ſome Mo- 
dern Feudiſts ſeem to countenance this Difference; (Vid. 
Stry. exam. jur. feud. Cap. 19. O. 26. Schilt. Com. aa 
Cod. jur. Meman. Cap. 49.) yet it ſeems to be rather a Lo- 
cal, than a general feudal Diſtinction; and therefore it is 
Matter of Inquiry, when it was firſt ſtarted in England : 
For though the Lord Coke ſays, that it was a Doubt be- 
fore Magna Charta; yet it is not to be imagined that it 
was always a Doubt, becauſe the many ſubordinate Te- 
nures and Manors ſubſiſting at this Day, are ſo many E- 


vidences that it was not: And that it was not doubted. 


until the Time of Henry III. is highly probable from the 


Stat. 34 Edw. III. Cap. 15. which makes good all ſuch 


Alienations made by People who held of the King's 
Great Grandfather, or of other Rigg before him, ex- 

preſly ſaving his Prerogative of the Time of his Grand- 
father, Father, and of his owa Time. 1 
This Saving of the King's Prercgative from the Time 


: of Henry III. and not of the Times before him, muſt 


appear ſomewhat extraordinary, utileſs fuch Alienations 
were firſt queſtioned in his Time; and if fo, the 
8 . Saving 


Hitherto 


— — ——— ꝑ qæ !.. — 
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Hitherto the Doctrine of Alienati- 
on, whether to hold of the Lord, or 
of the Tenant himſelf, ſeems to have 
been clearly Feudal; and the firſt 
Statute that materially varied from the 


Saving of the Prerogative from that Time may reaſonably 
enough be accounted for; inaſmuch as ſuch Perſons as a- 
liened afterwards might be thought to have done it with 
their Eyes open, and in Defiance of the Prercgative, which 
the King therefore from that Time infiſted upon. 
Hence then we may ſuppoſe it partly ariſes, that a new 
Manor cannot be created at this Day ; for if this Statute 
was thought neceſſary, as plainly it was, to make ſuch 
Alienations good from the Time of Henry III. the Sa- 
ving of the King's Prerogative from that Time implied, 
that they were not from that Time to be countenanced; 
And tho' Sir Henry Spelman (Poſthum. Treat. of ancient 
 Deeas 250.) ſuppoſes, that the Courſe of creating new 
| Manors was ſtopt by the Statute Quia Emptores Terra- 
rum, which reſtrained the Tenants of common Perſons 
from aliening to hold of themſelves; yet it could not in- 
tirely ſtop it; fince the King's Tenants in Capite were 
not within the Reſtraint or Licence of that Law, and 
might, as they conceived, alien to hold of themſelves, 
until they were in Effect reſtrained by the above-men- 
tioned Statute of Edward III. F 
| Brook, Roll and Finch give us another Reaſon, inde- 
pendent of both theſe Statutes, why a Man cannot at this 
Day create a new Manor, notwithſtanding he give, ſay 
they, Land to many ſeverally in Tail, to hold of him by 
Services and Suit of Court; for tho', ſay they again, he 


may make a Tenure, yet he cannot make a Manor, be- 


cauſe a Manor cannot be without a Court, and a Court 
cannot be but by Continuance Time out of Mind. Vid. 
Bro. Tit. Compriſ. 31, 34. Tit. Tenure 102, 2 Ro. Ab. 
120. Finch of Law 142————— But it is an obvious Ob- 
jection to this Reaſoning, that the like Reaſoning might 
have prevented any Manors at all. RO 


I FTE Law 
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Law of FEuDs in this Particular, was 
the Stat. Quia Emptores Terrarum, 
18 Edu. I. which reciting the In- 


| conveniences of Feoffments to hold of 


E 
* 
7 


the Feoffors, and not of the Lords of 


| the Fee, granted Quod de catero Li- 

| ceat unicuique Libero Homini terras 
ſuas ſeu tenementa ſua, ſeu partem inde 
ad Voluntatem ſuam vendere, Ita ta. 
| men Quod feoffatus teneat terram il- 


lam ſeu tenementum illud de capitali 


Domino feodi illius per eadem Servitia 


Y 
7 


& Conſuetudines, per Que feoffator 
ſuns jlla prius tenuit. So that this 
Statute took from the Tenants of 
Common Lords the Feudal Liberty 


they claimed of diſpoſing Part of their 


| Lands to hold of theme Ves, and, in- 
ſtead of it, gave them a 


cence to ſell all, or any Part, to hold 


of the next immediate Lord (1), which 
F they could not have done before, 
| without the Conſent of the Lord. 


(i) The Words de Capitali Domino in this Statute are 


to be underſtopd of the next immediate Lord. 2 Juſt. 
501. and Dominus Rex, and Dominus Capitalis are in 
this Senſe diſtinguiſhed. Hract. Lib. 2. Cap. 10. Set. 7. 


This 


general Li- 
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This Statute however, not extending 
ro the King or his Tenants in Capite, left 


them as they ſtood at Common Law, 
(Y until the Statute de Prarogativa N 
Regis, 17 Ed. 2. cap. 6. viz. Nul- 
lus qui de Rege tenet in Capite per ſer- 


vitium militare poteſt alienare Majo. 


rem Partem terrarum ſuarum ita quod 


reſiduum non ſufficiat ad faciendum 


Servitium ſuum ſme Licentia Regis, 
ſed hoc non conſuevit intelligi de mem. 
bris & particulis (J) earundem terra- | 
rum, Stanford underſtands this Re- 
ſtraint of Alienation of the greater 


Part without Licence, as a Conceſſion, 
that ſuch 1 alien the leſs 


(m); and yet it doth not appear 


that Alienations, even of Part with. 


) Vid. F. N. B. 155. A. 211.1. 235. A. Lit. Sec 


140. I Inf. 43. b. 99. a. 133. b. 2 Inſ. 67. 4. 


' (1) This Declaration ſeems very extraordinary, inaſ- 
much as it doth not appear, that the King's Tenants 


could, more than other Tenants at Common Law, alien 


to hold of their Lord without his Licence: And inaſmuch 


as it was a Doubt from the Time of Henry III. to this 
Time, and for many Years after, whether ſuch Tenants MW 


could, as the Tenants of common Perſons, alien any Part 
/ HE ity thn, 
(m) Stanf. de Prærog. Reg, 30. a, 


* 58 7 2 27 


2 


ut 


1 
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out Licence, were eyer practiſed by 


the King's Tenants in Capite, after 
| this Statute: The Reaſon poſſibly 


might be, that as enough was, even 


| by this Statute of Prerogative, to be 


kept in all Events to anſwer the Ser- 
vices, which were the Tenant's Equi- 


| walent for the Whole, nothing leſ than 
| the Whole was thought ſufficient to 
OO 

But tho' the Statute O41a Emptores 
Terrarum did not let the King's 
Tenants in Capite at Liberty to alien 
without Licence, yet it impowered 


O 


every one, who held of the Xing as 
of an Honour, Barony, Manor, or 
Kigniory, and not in Capite, to alien 


F vithout Licence; and the Reaſon 
$ why the Xing was bound in the one 
| Caſe and not in the other, ſeems 


to have been, that it is declared by 


Magna Charta, Cap. 31. that Si quis 


(n) And therefore if a Tenant of the King, even after 


this Statute, aliened any Part of the Land without his Li- 


cence, the King might diſtrain in that Part for the whole 


Rent or Service. Sranf. de Prerog. Regis. 30. a. 


„ tenuerit 


— — —— — ͤ ́b— big 
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tenuerit de aliqua Eſchaeta ſicut d 


Honore Wallingford —— Et de aliis 
Th, que ſunt in manu noſtra & 


fmt Baroniz (o) non faciet nobis aliud 


ſervitium quam faceret Barom, | 
Baronia eſſet in manu Baronis, & nos 
codem modo eam tenebimus quo Baro 


eam tenuit — So that the King was 


not, ſtrictly ſpeaking, bound by the 
Statute Qui 


ta, in which he declares that he 


would hold a Barony, as the Baron | 
held it, and is theretore bound, be- | 
cauſe the Baron was or would have 


been bound by the Statute Quia Emp |} 


 tores Terrarum : And becauſe Sei- 


ſures were made, notwithſtanding 


(o) 2. e. Baronies, Manors or Seigniories. 2 Inſ 64. 
for Manors were anciently called Baronies, as appears W 
from Sir H. Spelman (Gloſs: ad Verb. Manerium) who W 
ſays, that Manerium eſt Feodum nobile, partim Vaſails W 


conceſſum, partim Domino in uſum Familie ſue cum 
 Furiſaiftione in vaſallbs ob conceſſa predia reſervatum, 


otum vero feodum Dominium appellatur, olim Baronia, W 
unde Curia que huic preeſt Furiſdiftioni hodie Curia Ba- 
7011s nomen retine.— And the ſame Author (l. 
Verbum Baronia) ſays, that Baronia dicitur Quandof; 


Pro Manerw quandop; pro Manerii territorio. 
Ms OED this 


Quia Emptores Terrarum; | 
but by this Chapter of Magna Char- 7 
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this Chapter of Magna Charta, for 


. Alienations and Purchaſes of Lands 


ſo holden without Licence; it is de- 
| clared by the Statute 1 Ed. III. Cap. 
13. that no Man ſhould from thence- 
forth be grieved by any ſuch Pur- 
chaſe (p). at 
Upon this Conſtruction of the Sta- 
tutes Quia Emptores Terrarum && de 
| Prarogativa Regis, the King's Con- 
ſent being neceſſary to every Aliena- 
tion of his Tenants in Capito, it 
was for ſome Years a Queſtion, Whe- 
ther, if ſuch Tenant aliened with- 
out Licence, the Land ſo aliened 
| was not forfeited ; or whether the 
| King ſhould only ſeiſe it by Way of 
Diſtreſs, until a Fine ſhould be paid 
tor the Contempt (q); but this Que- 

{tion was ſettled by the Statute 1 Edrv. 
III. Cap. 12. by which it is enacted, 
that the King ſhould not hold Lands 
1o aliened, as forfeit; but that from 


(p) Vid. F. N. B. 15. A. Bro. Tit. Alienation, 33, 34. 
(q) 2 Inf. 66. 1 Inſ. 43. b. Britton. Cap. 18. fo. 29. a,. 


x3 thence- 
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thenceforth a reaſonable Fine ſhould 
be taken. But it remained much 
longer a Queſtion, Whether the 
King's Tenants might have aliened 
any Part of their Lands to hold of 
themſelves, as the Tenants of Com- 
mon Lords might, before the Statute 
Quia Emptores Terrarum ; but ſuch 
Alienations made by Tenants, which 
held of Hen. III. or of other Kings 
before him, were at length made 


good by the Statute 34 Edw. Ill. 
Cap. 15. ſaving to the King his Pre- (© 
rogative (r) of the Time of his Grand- | 
TT | 21 5 Rnatie 
father, Father, and of his own Time. 1 : 
r) Stanford and. the Lord Coke, both of them, ſuf - #00 
poſe that this Preragative was to have a Fine only for ef, 
uch Alienation. Stanf. de Prereog. Reg. 29. b. 30. a. for 
2 Inſ. 65. Quere F. N. B. 235. c. But this could not b bis 
the Prerogative to the Time of Edv. III. becauſe Lav 
Fines for Alienation were hen firſt (by the above- Anc 
mention'd Stat. x Edu. III. Cap. 12.) to be taken in- dou 
ſtead of the Lands which had, till that Time, been cep! 
claimed as forfeit: But, as by that Stature Fines and 
were to be accepted upon all Alienations of the King's ples 
Tenants without Licence, i: might be thought, that Subin- was 
feuadations, i. e. Alienations by the King's Tenants to the 
hold of themſelves, were within the Equity of that Law, for 
Occ 


and that Fines ought therefore upon ſuch Alienations to 
have been accepted from that Time, whatſoever Right 
or Claim theKing might formerly have had to the Lands 


themſelves. ws 
What- 
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Whatſoever the Prerogative was in this 
Particular, it is clear that Fines for 
Alienation were now (ſ) effectually 
Eftabliſhed ; and that they were con- 
ſtantly paid until the Statute 12 Car. 2. 
Cap. 24. which aboliſhed them toge- 
ther with many other Burthens of 
Tenure. 9 0 5 

II. As a Tenant could not alien 
his Fee or Tenure, without the Con- 
ſent of his Lord, fo neither could 


) The Lord Coke infers from this Statute 34 El. 
3 III. that the King's Prerogative, to have a Fine for Alie- 


nation, began in the Reign of Hen. HI. (2 Inf. 65, 5or- 
1 Inſ. 43.)z but that Statute, ſaving the Prerogative only 
from the Time of Hen. III. exclufive, cannot be under- 


| Rood to give, or even to ſuppoſe ſuch Fines in the Time 


of Hen, III. Sir Hen. Spelman therefore ſays; that Fines 


por Alienation were not found among us before Ez. J. 
| his Time; and that they were not eſtabliſhed by any 


Law until 1 Edw. III. Spelm. Treat. of Feuds 34. 
And yet no Body can ſay, that the King did not, as no 


doubt he might, from the very Original of Tenures ac- 


cept previous Fines for his Licence or Conſent to alien, 


| and Fines even ſubſequent to Alienation, where he wag 


pleaſed ſo to do; though it cannot be made out that he 
was bound to do it, before the Stat. t Edw. HL. and 
therefore we may date the Original of the known Fines 
for Alienation from this . Statute, and neg}cA the teſt as 


Y cxccafional Tranſactions only. 


M 4 he 
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he, by the Feudal (t) or Common Lay, 
alien a Fee, that was not of his own. 


Acquiſition or Purchaſe, that is to lay, 
a Fee that was not originally conter- 


red upon him, but that came to him 


by Diſcent, even with the Conſent 


of the Lord, without the Conſent of 


the Heir (u), Qui proximus erat in 


Succeſſione collaterali (x) ; for tho' the 


Law truſted an Anceſtor with the In- 
tereſt of his own immediate Deſcen- 


dants ()); yet he could not preju- | 


dice 


(t) Alienatio ſcudi paterni non valet etiam Domini 
Feluntate, niſi agnatis conſentientibus, ad quos Benefi- 
cium qnandog; fit reverſurum. Feud. Lib. 2. Tit. 39. 

—— Stry. Exam. Jur. feud. Cap. 2. Q. 19. & Cap. 19. 
Q. 2. Crag. de jur. feud. 346, 348. 5 „ 
du) Niſf uli Hæredes renentur ad Warrantiam, ſays 
Bract. Lib. 5. Cap. 10. Sect. 4. Vid. x Inſ. 94. b. Somn. 
Treat. of Gav. 309. 0 
(x) Crag. de jur. feud. 346. N 35 
(y) The Law poſfibly preſuming, as the Lord Coke 
ſuppoſes in a Caſe of the like Nature, that no Man 
would unnaturally prefer a Stranger to the Heir of his 
own Blood; /1 Ini. 373.) but Crag gives another Reafon, 


vlg. that Deſcendentium, fi pater alienaverit, nulla ha- 


| bebatur ratio, quia ob Patris factum indigni reputa- 
Lantur; and that therefore poleſtas conſentiendi ad proxi- 
mum Aqnaium a Latere devolvebatur. (Crag. de jur. 
feud. 346.) This ſeems to be the better Reaſon, becauſe 
according to the Book of Fzups, Si vaſallus culpam 


committat, propter quam feudum amittere debeat, neque | 


Filius 
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dice the next Collateral, who having 
a diſtinct, tho' remote Intereſt in the 
Feudal Donation, could not be de- 
prived of it, but by an Act of his 
own. This manifeſtly hints the Foun- 
dation, and partly ſuggeſts the Rea- 
ſon of Collateral Warranty ; tho! it is 
not to be conceiyed, nor is it within 
my preſent 1 to enquire, how | 
it came to pals, that the Concurrence 
or {imple Conſent of the next Col- 

lateral, which was at Law requiſite to 
defeat his own Hopes of Succeſſion 

only, ſhould ſwell up to our Notions 

of Collateral Warranty, and be ad- 

vanced into a Mean to defeat even 
Eſtates, to which ſuch Collateral 
could have no poſlible Hopes of ſuc- 
ceeding (2). Ez 
III. As a Tenant could not alien, 
ſo neither could he ſubject the Te- 


Filius neque ejus Deſtendentes ad id feudum revocabui- 
tur, ſea Agnati Vid. Feud. Lib. 2. Tit. 26, zi, 
98. and Zafius in uſus feud, Cap. 10. fol. 100, 101, 102. 
(2) Vid. Lit. Sect. 709. 1 Inſ. 373. a. 


nancy 
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nancy or Fee to his Debts (a); for if Þ Sta 
he might, the Feudal Reſtraint of a 7 
Alienation might have been ealily Þ 
fruſtrated. It was upon this ens | 
that Lands were not, at the Common 
Law, liable to any Execution for the 
Debts of the Tenant ( D), until the 


(a) Although upon ſtrict feudal Principles, no Part of MW 
a Feud or Fee was liable to the Debts of the Feudarary; ⁵ 
yet it muſt be confeſſed, that the feudal Text admits, 
that anciently, Neceſſitate ſuadente, poterat Vaſallus Do- 3 

mino inſcio vel invito feudi partem (mediam feud. Lib. 1. 

Tit. 3.) vendere, retenta videlicet alia parte. Feud. Lib. 

2. Tit. 9. Zaſius in uſus feud. 68, 69. But this Prattice MW 
was Prohibited by a Conſtitution of Lotharins. Feud. Lib, 

2. Tit. 52,—— It appears by the Cuſtumier of Nor- 

- mandy, that a Man could not ſell or engage his Fief, with- 
out the Conſent of the Lord; but that it was notwith- 
ſtanding uſual to ſell or engage Part; viz. Aulcun ne peut 
vender ne engager, ſe neſt du Conſentment au Seigneur, 
la terre que tient de luy par hommage ; Non pourtant 
aulcuns ont accouſtume a vendre ou engager le tiers ou 
moins, pour taut que il remain du Fief, tant que les 
droictures & les faiſances des Seigneurs & dignites puiſ 
ſent eſtre faictes & payees aux Seigneurs. Grand Cu- 
ftum. de Norm. Cap. 29. fol. 49. DE, 

(b) z. c. Other than ſuch as were due to the Lord up- 
on Account of the Tenancy or Fee itſelf. All Lands be- 
ing anciently, and in the King's Caſe even to this Day, 
clearly liable to all ſuch Debts ; obſerving only the Re- 
ſtraint of Magna Charta, Cap. 8. viz. Nos vel Ballivi no- 


ftri non ſeiſtemus terram aliquam vel redditum pro De- (c) 
bito aliquo quamdiu Catalla debitoris præſentia (upon (4 

the Spot) ſuficiunt ad debitum reddendum, & ipſe debe- 0 5 
tor paratus ſit inde ſatisfacere. fell mach 


| Hus 7 
Statute 
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Statute Meſim. 2. Cap. 18. ſubjected 
a Moiety (c), leaving the other Moie- 
y to ſupport and enable the Tenant 
to do the Services of the Tenure. 
This was the firſt Statute that any way 
{ſubjected Lands to Execution; bur 
ſeveral other Statutes, as the Statutes 
13 Edw. I. de Mercatoribus, 27 Ede. 
III. Cap. 9. 23 Hen. VIII. Cap. 6. 
were afterwards made, by which Lands 
uere ſubjected, in a ſpecial Manner, 
to the particular Liens created by thoſe 2 | 
#F Starutes. . 4 
| IV. As Tenants could not, by the 
$ Feudal or Common Law, alien their 
| Tenancies without the Licence or Con- 
ſent of the Lord; ſo neither could 
che Lord himſelf alien his Seignior xn 1 
(d), that is to ſay, transfer the Faliy 5 9 
and Services of his Tenants without - 
their Conſent (e). Hence ſprung 
„ the 


(c) Vid. Inf. 394. 
(ad) Vid. Sup. p. 30. ST | 
(e) Videndum ſi Dominus attornare poſſit alicui Ho- 
magium & ſervitium tenentis ſui contra voluntatem ip- 
us Tenentis: Et videtur quod non, & maxime Homa- 
p wy gium, 
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the Doctrine of Attornment, which 


was partly avoided by the preſent Me- 
1 of Conveying to Uſes (f), and is 
now, by a late Statute for Amendment 
of the Law, quite aboliſhed (g). 

V. It was likewiſe, as is before ob- 
ſerved (h), altogether as much againſt 
the Nature of a FEup, that the Feu- 


datary ſhould diſpoſe of it by Mill 


as that he ſhould otherwiſe alien it. 


Upon this Ground it was, that though 
Lands were deviſeable until the Con- 


queſt (i), or rather until the Eſtabliſh- 


ment of Tenure; yet then, or ſoon 


after (k), the Power of diſpoling by 


gium, quia tale ſequeretur inconveniens quod poſſit eum 
fubjugare Capitali Inimico ſuo, & per quod teneretur 
Sacramentum figelitatis facere ei, qui eum damnificare 
 intenderet——Eft & alia cauſa quare homagium & 
ſervitium attornare non poſſit, ut ſi velit homagium at- 
tornare tali, qui nihil habeat in Bonis, unde poſſit war- 


rantizare, defendere, & excambium facere. Bract. Lib. 


2. -Cap.3s. Set. 13. 3 1nk $09.6. -- 
(tt) Deviſed after the Statute 27 H. 8. Cap. 10. 
(g) See the Stat. 4 Anne, Cap. 16. Seth. 9. 
Ch) Vid. Sup. p. 31. 75 


(i) Vid. Somn. Treat. of Gav. 84, 89. Spelm. Ter of | 


Feuds. 22. 55 | 
(k) After the Coming of the Normans a ſeu- 
dal Tenant, or Tenant by Knight-Service (as ww 8 

1 1 88 | im 


wil | 


N 


1 
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Will generally vaniſhed (I), except 


of Socage Lands and Tenements in 
ſome Cities and Burroughs (m), where 


it was retained (n), or rather indulg d; 


it being of little Conſequence into 


what Hands ſuch Tenures fell. And 
thus far it is true, that Nullum Teſta- 


mentum apud nos manſit pro Lege (0), 


until the Statutes 32 C 34. Hen. VIII. 


him) could not deviſe his Land by Will before the Sta- 


| tute 32 H. 8. though it were with Licence of the Lord, 


or of the King himſelf. Spelm, Treat. of Feuds, 2 15. 


The Lord Hale indeed, (Hiſt. of the Com. Law, 222.) 
| ſuppoſes, that the Anceſtor might, by Vill, diſpoſe as well 


Lands as Goods, till the Time of Her. II. but this 
ſeems to be contradifted by Glanvil, who wrote about 


that Time. Vid. Glanv. Lib. ). Cap. 1. Pb. 45. 
(1) As being contrary to the Nature of Tenures; for 
the Reſtraint of diſpoſing by Will was not meerly cau- 
tionary (as ſome have thought), leaſt a Man ſhould do. 
that in Extremis, that he would not have done in his 
Health, or with his Senſes about him; but it was ſtrictly 


Feudal: And the legal Apprehenſion, or Preſumption 
of Infirmity, ſeems to have been rather a Reaſon for con- 


tinuing this Reftraint ſo long after the Stat, Puig Emp. 
Ter. by which the Reſtraint of Alienation was taken 


away, than the Ground or Reaſon of the Reſtraint it- 


(m) At Common Law Lands were not deviſeable: But 


by Cuſtom in ancieht Cities and Burroughs, Socage Lands 


and Tenements were deviſable. Lit. Seft. 167. 6 Rep. 
16, 17. Spelm. Treat. of Feuds, 25. R 


(n) Vid. Somn. Treat of Gav. 89, 90. Bacon Hiſt. of 


the Eng. Gov. 203. 
(o) Vid, Spelm. Gloſſ. ad Verb. Gaveletum. 


gave 
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gave a Teſfamentary Power over Lands, 
ſubject only to the Reſtrictions and 


Conditions of thoſe Statutes. But 
though Lands were not, as is ſug- 


| geſted, deviſeable from the Time of 
the Conqueſt until the Time of on = 
VIII. yer upon a Diſtinction ſtarted, F_ 
ſoon after the Statute Quia Emptores 
Terrarum, between the Land and 
the Uſe or Profits of the Land, Feoff- 
ments to Uſes were invented ; by | 
Means whereof a Man might, before 
the Statute 27 H. VIII. Cap. 10. by 
Will diſpoſe of the Profits, though I 
he could not diſpoſe of the Land it- 


ſelf. 5 3 
How far the Reader is ſatisfied con- 


cerning the Nature of Tenure, is not 
to be gueſſed; and therefore it may | 
not be impertinent to ſhew, that the 
{ſeeming Hardſhips in our Rules or 


Laws of Diſcent, as the Preference 


of the eldeſt Son, and of Males, the 
Excluſion of the Father and of the 
halt Blood, are likewiſe Feudal, and 
„ „55 that 
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that they are to be accounted for only 


| as ſuch. 5 

A s to the Preference of the eldeſt 

| Son, it is to be remembered, that 

| though all FEUps might, as above 

S (p), originally fall among all the 
| Sons; yet that Courſe of Succeſſion 

| was varied (before any Syſkem of 

| FEuDs was written or digeſted) in 

| Conſequence of a Conſtitution of the 


Emperor Frederick, viz. Ducatus, 
Marchia, Comitatus de catero non di- 


vidatur (q); upon which FE Ups in 


general were divided into Huda di- 


vidua & individua; of the latter 


| Sort amongſt Us, a8 well as ite Nor- 
ns (3), were the Honorary and. Ai 


( ) Vid, Sup. P- 31. Spelm. Treat. of Feuds. 12, 43. | 
q) Vid. Sup. p. 32. : 


E partable ou non partable Len 


dict que l' heritage neſt pas partable en quoy aulcune par- 
tie ne peut eſtre ſoufferte entre les freres par le Couſtume 


" de pays, ficome le Fief de Haubert, Les Contes & les 
Baronies, & les Sergenteries, en quoy la Garde appar- 


tient aux Seigneurs tant que les Heires foient en Aage. 
L'heritage eſt appelle partable en quoy le Seigneur ne 


peut reclamer aulcune garde. Sicome ſont vavaſſoure- 
ries, & tout aultre tenement villain, & le Bordage & le 


Bourgage. Grand Cuſtum. de Norm, Cap. 26, fo. 41. b. 


tary 


—_— 
— 
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tary Fees or Tenures, to which the 
eldeſt Son, becauſe he was ſooneſt 


able to do the Duties of the Fee or. 
Tenure, was in the Order of Succe(- 
ſion ſingly preferred. But to all o- 


ther FEUDs, as being diviſible, all the 
Sons might equally ſucceed (1): 
And as for the total Diſcent even of 


Honorary and Military Fees, whether 


it obtained in England, before the 


terwards (t), as a Thing agreeable to 


the 


(1) Cum quis Hæreditatem habens moriatur— 
Si plures reliquerit filios— aiſtinguitur utrum ille 
fuerit Miles, ſive per feodum militare tenens, aut Li- 


ber Sokemannus: Qua fi miles fuerit vel per militiamm 


tenens, tunc ſecundum jus Reg Anglie primogenitus 
filins patri ſuccedit in totum. Ita quod nullus fratrum 
ſuorum partem tude de jure petere poteſt. Si vero fuerit 
Liber Sokemannus, tunc quidem dividctur hereditas 
inter omnes filios, quotquot ſunt, per partes equales, ſi 


Fuerit Socagium & id antiquitus diviſum. Glanv, Lib. ). 


Cap. 3. p. 49. a. 


t) Mr. Somner ſuppoſes, that no one can doubt, that 


the Diſcent of Knight. Service Land to the eldeſt Son 


alone was leſs ancient than the Conqueſt. (Vid. Somn. | | 


Treat. of Gav. $2, 89.) Whereas this was a Conſtitu- 


tion of Frederick I. who was not choſen Emperor un- | 


til the Year 1152, or (as Mat. Weſtm. ſays) 1155, which 
was about the Time of our Henry II. in whoſe Time 
the Lord Hale ſays the total Diſcent firſt prevailed in 
England; (vid. Hale Hiſt. of the Common Law, 221, 

2225 


not as ſuch affect us; yet the 
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the Deſign and Nature of FE ups, or 
whether it obtained with us in Imita- 


tion of other Countries, or by Vir- 


tue of an expreſs Law of our own 
(u), is not worth our Inquiry ; ſince 
it is Certain, that it was thought con- 


venient to preſerve the Fee, and the 


Services of the Fee intire, as the 
beſt Means to maintain the military 
Force of the Kingdom upon a regu- 


lar and eſtabliſhed Foot (x); and that 
it did therefore every where prevail, 


and was every where inviolably ob- 
ſerved (y): But Socage Tenures not 
being of the ſame Importance, as 


222, 226, Oc.) and if ſo, it is not im oſſible that this 


Conſtitution ſhould, in ſome Degree, hint or forward it; 
for though this, or any other Imperial Conſtitution, could 
f. N or Reaſon of it 

being Feudal might prevail, as ſuen. | 
(u) No Notice or Hint of any fuch Law is to be found, 
fave only that the Author of the Mirror ſays, that among 
the Conſtitutions of our old ny ordain fuit que Fee 


19 de Chivaler deviendroit al eigne fits per Succeſſion de He- 


ritage & que Socage Fee fuit partable perenter les males 


Infants. Vid. Mir. des Juſt, Liv: 1. Cap. 1. Set. 3. 


(x) Vid. Somn. Treat. of Gav. 82. x Inſ. 14. a. Hale 
Hiſt. of the Com. Law, 223. | 


{ (y) Even in Kent. Hale Hiſt, of the Common: Law, 


N - the 
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the Honorary and military Tenures, | 


were, as Feuda dividua, left to de- 
ſend, according to the old Ufages and 
Cuſtoms of the ſeveral Parts of the 
Kingdom where they lay (2). Inks 


much that it was ſome Time after the 
wil Diſcent had, as above, pr. 
vailed, that Socage, in Imitation of 
the more Honourable Tenures, be- 


gan generally (except in Kent and 


ſome particular F:ups and Places, 


ſays the Lord Hale (a), which ad- 


| hered to their old Ulages and Cu- 


ſtoms) to deſcend to the eldeſt Son; 


but where the total Diſcent was not 
admitted, the old cuſtomary Diſcent 
remained, and muſt ſtill anſwer for 
the particular local Diſcents (b) re- 


maining at this Day. 


As to the Preference of Males, it 


(2). Somn. Treat. of Gav. 82, 0. 5 
(a) Vid. Hale Hiſt. of the Com. Law, 119, 120, 153, 
I54, 226, 228. 1 


- 


 Gavelking, and the like. Vid. Lit. Sef. 165, 210, 211. 


could 


(b) As of Lands of the Nature of Burrongh Bugliſh, 


3 


Es 


= 


(e) Vid. Sup. p. 28. 
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could not by the Feudal Law ſucceed 


| to a proper FEUD; becauſe they were 
| unequal to the Duties or Services, 


for the ſake of which it was chiefly 
created (c). And if it be farther 
obſerved, that it is ex padfo, or by 


| the Cuſtom of particular Countries, 


that they are even at this Day admit- 
ted to ſucceed to any (d); it can- 
not ſeem ſtrange, that the Feudal Pre- 
terence given to Males (e) ſhould 
prevail with us: Becauſe as Hud, Fee, 
and Tenure, are Synonymies, and im- 
port but one and the ſame Policy, ſuch 


Preference is plainly agreeable to the 


(d) Proles feminei ſexus, vel er fæmineo ſexu de- 


BF ſenders, ad ſucceſſionem aſpirare non poteſt, niſi ejus 


Conditionis fit feudum, vel ex patio acquiſitum. Vids 
Feud. Lib. 2. Tit. 2. Se. 2. Tit. 11, 30, 50, 104. Stry- 
Exam. jur. Feud. Cap. 4. Q. 9. Femininum Feudum eſt, 
quod vel a Fumina deſcend, vel in quod Famine ſuc- 
cedunt, quod cum a propria feudi Natura abhorreat 

aliunde ex pacto, aut a moribus Regionum, ſive 
Provinciarum introduttum eſt. Crag. de jur. Feud. 52, 
236, 237. 1 


(e) Vid. Feud. Lib. t. Tit. 6. & Lib. 2. Tit. rt, 17. 


Hanneton. de jure Feud. Lib. 2. Cap. 9. Stry. Euam. jur. 


Feud. Cap. 4. Q. 12. Crag, de jur. Feud. 53. 


- N Nature 


* 5 OS 
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Nature of Tc enures, and highly reaſon- 


able (t). 


As to the Excluſion of the Father 
from any Poſſibility of ſucceeding to 


the Son's Inheritance, as ſuch, it is cer- 


tain, that the Father cannot ſucceed 


to the Son; becauſe it is againſt the 


Feudal Rules and Courſe of Suc- | 


cefſion (s), which did not obtain a- 


uu 


f) Vid, E, L. H. x. Cap. 70. Stat 4s ts: Reals 


Cap. 16. Glanv. Lib. 7. Cap. 3 P. 50. a. Somn. Treat. of 


Gay. f. 8. 

(8) Succeſſion wnis Tues tolis oft Nature auod aſtendentes 
nou ſuccedumt, verbi gratia, Pater filio. Feud. Lib. 2. 
Tit..50, $4. Ravenna in Conſuetud. Feud. Tit. 50. Up- 
on which the Maxim in our Law, Que Enheritance poet 
tnealment diſtender, mes ncmy eſcender, (Lit, Sect. 3.) 


may be ſuppoſed to be grounded. 


In this Reſpect the. Allodial and Feudal Property difer. 
ed (id, „ ee de jure feud. Lib. 2. Cap. 5. p. 164.) 
It appears Int. Leg. Salicas, Tit. 62. D' Alode, 85 Int. Leg. 


 Ripuariorum, Tit. 56. De Alodibus, that 85 quis mor- 
runs juerit & filios non dimiſerit, {i pater aut mater 


ſuperfuermt, fi in Heieditatem jriccedant ; Vid. Lin- 
deu. Collect. Leg. Antig.) And, as this ſeemed mn rea- 
lonable, the feudal © Fr, of Succeſſion was in Nr mandy 


varied in Favour of the Father; viz. Sil nya aulcun des 
freres ne de leur Enfants [heritage revient au pere de que 
les freres yifhrent. Le il eſt mort il reviendra a ſes WY 


freres que ſont oncles a celny de qui il Eſthat, Et ſil nya 
aulcun des oncles ne de leurs Enfants il revienara a lacl. 
Grand. Cuſtum. de Norm. Cap, 25. fol. 40. a 
And there is a Law of our Henry I. to the ſame Effect, 
viz. Si * ſine Liberis decefferir, Pater aut mater ejus in 

| Hæ redi. 


„ # ternal Feud (k); which muſt, as is 
f FF faid before, have paſſed the Father, 
+ © 5 Te „ 
Hoereditatem ſuccedant, Sc. (Vid. LL. H. 1. Cap. 70.) 
P” WW But I do not find that this Law, which, though agree 
„% able to the Cuſtumary of Normandy, was fo contrary to 
. the feudal Rules of Succeſſion, was ever obſerved. Vid. 
1Tnſ.11.4. Hale Hiſt, of the Com. Lax, 226, 227, 
jw” (h) Vid. Sup. p. 25. . 
2 = (i) Si Feudum de cujus Succeſſione agitur Paternum 
3 vel Antiquum ſit, Patreim filio vel Avum Nepoti, & ic 
'- BW adcinceps ſuccedere impoſſibile eſt, cum feudum paternum 
Fr vel antiquum a Patre vel Avo in Filium vel Nepotem, 
* & ſic deinceps defluat. Hanneton. de jure Feud. p. 164. 
„ W Stry. Exam. jur. Feud. Cap. 16. Q. 2, 3, 4. Zaſius in uſus 
N Feud. Cap. 8. fo. 46. 5 F 
es x) Moribns receptum eſt, quod feudum novum, auti- 
ue qui feudi jure concedi pollit, & Antiqui Naturam af: 
os fumer. TZaſius in uſus Feud. Cap. 12. fo. 124. . 
Ya eatentts — ut illud feudum novum juris antiqui ha- 
el. beatur, id eſt ut eadem Privilegia habeat, & eoſdem eſfec- 
2 zus quos antiguum. Crag. de jur. Feud. 55. Gp 
in N 3 . before 
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gainſt Reaſon for it the FR UD was 


really what the Feudiſts called anti- 


quum aut Paternum (h), the Father 
could not ſucceed to it, becauſe it 


muſt have paſſed him, betore it could 
poſſibly have come to the Son (i). 


And it a Fru was newly and ori- 
ginally given to, or conferred upon 
the Son ut feudum Antiquum, ſuch 


FEuD did in all Reſpects deſcend, as 


if it had been really an ancient or Pa- 
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before it could have come to the Son, 
and upon this Notion the Father was 
in this Caſe excluded. On the other 


Fand, if the FEED was what the Feu- 


diſts call Novum (1), that is to ſay, 
newly conferred upon, or (as we 


ſay) purchaſed by the Son, and not 


granted to him ut Feudum antiquum, | 


it could only deſcend to his Children; 
(m) and if he had no Children, it 


could not mount to the Father, or in- | 


cline to any Collateral, but ſhould * 


return to the Lord (n). And thus 1 


the Father was totally excluded. Thus 


ſtood the Feudal Law, becauſe who- | 


ſoever would ſucceed to a FE D muſt 


(1) Vid. Sup. p. 25. TR, os 

(m) Nomen hereais in prima mveſtitura exprefſum 
tantum ad Deſcendentes ex Corpore vaſalli primi exten- 
 ditur -——— Ii june Deſcendentes tantummodo ſucce- 
Aunt in Feudo novo. Crag. de jur. Feud. 50, 52. Stry. 
Exam. jur. Feud. Cap. 16. Q. 4, 5. 


(n) Sin autem novum fuerit, vaſallo, qui ipſum rece- 
Pitt, ſane liberis Maſeulis, decedente, neque ejuſdem Patri, 
avo, prœavo, & ſic deinceps ulteriori aſcendenti, nec ejuſ 
dem Agnatis defertur : Sed ſtatim ad Dominum ipſum 
 Fegreazerur, Hanneton. de jur. Feud. Lib, 2. Cap. 3. P. 

+64. Zaſius in uſus Feud. Cap. 8. fo. 6. 


4 5 have 


"> WH WW 


* 


Law of Jenures. 183 


have intitled himſelf to the Succeſſi- 


i regular Courſe of Diſcent 
| from the firſt Feudatary (o), or Pur- 


chaſer; and this was, no doubt, the 
Ground of that old and true MVinxim 
(as the Lord Coke calls it) (p) in our 
Law, that none ſhall inherit any 
Lands as Heir, but only the Blood 


of the firſt Purchaſer. But it may be 


objected, that this Maxim, and the 


dloſſes or Reaſoning upon it, will not 
| hold with us at this Day, becauſe it 
is (now at leaſt) ſufficient by Sur 


Law, that the Perſon, who claims a 


e by Diſcent, make it appear that 
be is Heir to him who was laſt actu- 
ally ſeiſed (q); and that it is there- 

fore ſtrange (r), that the Father, who 


=» is 


(o) Semper enim feudum ſtipitem reſpicit, quod nuili 
niſi ex ſtipite ſuccedaut. Crag. de jur. Feud. 55. 

) I Inf. 12. a. 5 
(q) But this Rule does net extend ts Eſtates Tail, 
Dignities, er Crewn Lands. Vid. 1 Inſ. 11. b. 15. 4. b. 


ep 1, 42. : WO 5 We 
(r) 1 cuivis videri poſſit, cum Pater Patruo uno 
gradu fit filio propior, tamen illi (ſeilt' Angli) prohi- 
bent patrem a \filiz ſucceſſiane, Patruumq; defuncti Pa- 
ris fratrem ei freferunt, Quod ſi is Patruus 42 Li- 
ES FM Pons eris 
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js next in Blood, ſhould not be Heir 
to his Son, and next in Succeſſion ; 
but that the Uncle or Father's Bro- 
ther ſhould be preferred to him; and 
yet that, in Caſe the Uncle died 
without Iſſue, the Father ſhould be 
admitted, as Brother to the Uncle, 
to ſucceed to the Son's Inheri- 
cance (I). 5 


To this it may be anſwered that 
the ſeeming Hardſhip or Abſurdity 
ariſes from a Miſapprehenſion of this 

Rule, conſidering it as a ſubſtantive 
Rule of Diſcent 3 whereas it is not 
properly a Rule of Diſcent, but of 

vidence, and is not therefore Sub- 
ſtantive, but Relative to the old feu. 
dal Courſe of Succeſſion, and cal- 
culated to make that good as far as 
poſſible; for it becoming in many 
Caſes impoſſible, by Length of Time 


Dieris deceſſerit, ei in omnibus ſuccedet ejus frater, qui 
deſuncti erat pater, & ſic pater ad hæreditatem & fuc- 


celſionem filit pervenire poterit, ſed non ut pater, ſed ut 


rater patrui, &9c. Crag. de jur., Feud. 2 
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and a long Courſe of Diſcents, to de- 


duce a Title from the firſt Feudatary 
or Purchaſer, Proof of being Heir 


to the laſt was neceſſarily allowed, 
as the beſt Proof that could be ex- 
F pected of Title from the firſt. Hence 
therefore it is, that the Father, though 
he ſtands upon the old Foot as to the 


Son himſelf, yet, as he may, within 
the Feudal Rules of Succeſſion, ſuc- 
ceed to the Uncle as his Brother, may, 
as Heir to his Brother (t), make Ti- 
tle even to the Son's Inheritance paſ- 


ſing through him; our Law, for the 
Reaſon above-mentioned, looking no 


farther back than to the Uncle, who 
was the Perſon laſt actually ſeiſed. 
And it is obſervable, that the Caution 
with which this Rule was admitted, 
ſhews evidently, that it was not inno- 
vating or meant to vary the old 


Courſe or Rules of Diſcent, but that 
it was deviſed meerly to ſubſtitute a 


(t) For the Brother or Siſter cum ſeiſinam ſuam obti- 
a, ſtipitem faciunt, Sc. Fleta, Lib. 6. Cap. 2. 
Sect, 2. 3 3 
28 reaſon- 
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ble Proof; for the Perſon who would, 
within the Senſe and Intent of this 


Rule, intitle himſelf to a Fre by Di- 
ſcent, muſt be Heir of the whole 4 g 
Blood to him who was laſt ſeiſed (u), | 


and as ſuch, of the Blood of the 


firſt Purchaſer. It is upon this Ground 


therefore, that Paſſeſſio fratris facit ſo- 


rorem eſſe Heredem, and that the half 


Blood is excluded (x). And thus the 
Excluſion of the half Blood, which 
hath been thought ſtrange (H/ is to 


be accounted for, as a Thing ground- 


ed upon tolerable Reaſon. 


A He Tail, as diſtinguiſhed from 


a Fee Simple, is a Fee limited and re- 


8 Vid. Lit. Sect. 6, 7, 8. 1 Inf. 15. 7 
x) Contrary to the Cuſtom of Normaniy, and to the 
Laus of Scotland. Vid. Cuſtum. de Norm. Cap. 2 5. fol. 41. 
b. Hale Hiſt. of the Com. Law, 219. Crag. de 3 244. 
(y) AMirum quod ab Anglis obſervarut, ſiguis cum 
duas conjuges haberet, ex una filium, ex altera plures 
FHjlios, & poſt mortem patris hic filius hæreditatem pa- 


ternam Agnoverit, deſervituſque in heredem patri fuc- 


rat, poſtea & ipſe moriatur, non tamen ei ſuccedit frater 
Conſanguineus in hærediiate, nec enim eſt em toto ſunguine 


ut illi loguuniur. Crag, de jur. Feud, 233. 


reaſonable in the Stead of an impoſſi- 


„„ ae wn ee . mmAoAMEAmMCAxM 


ſtrained 
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I ſtrained to ſome particular Heirs ex- 
| cluſive of others (2), as to the Heirs 
Male of the Body of the Donee or 
; Feudatary, excluſwe of Females and 
P 


| Collaterals ; or to the Heirs of his or 

her Body, excluſive of Collaterals 

only. It was firſt called a Fee Tail, 

| from the French Word Tailler, Scin- 
dere (a), upon Account of the parti- 
ticular Limitation or Reſtriction by 
which the Heir general was often, and | 
| collateral or remote Heirs were al- 
ways cut off (b). Bur ſuch Fre, that 
is to ſay a Fee thus limited, was | 
at Common Law known by the Name | 
of a Fee Conditional, ſo called from 
the Condition expreſſed or implied | 
in the Gift or Conſtitution of the 
Fee, that in Caſe the Donee died 


(z) Donationum, alia abſolnta & larga, & alia ſtricta | 

mm & coarctata, ſicut certis heredibus, quibuſaam a Succeſ- | 

3 ſione excluſis. Fleta, Lib. 3. Cap. 3. Bract. Lib. 2. Cap. 
5. Sect. 3. Brit. Cap. 34. p. 89. a. Lit. Sect 18. 

(a) Vid. 1 Inſ. 18. b. & Skinner Etymol. Ling. Angl. 

tb) Frodum tulliatum eſt quod ita talliatur, hoc eſt am. | 

putatur & reſoinditur, ut ad nullos tyanſeat heredes mſf | | 4 

4 corpore, Sc, Spelm. Gloſs, ad Verb. Feodum. 


without 
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without ſuch particular Heirs, the 
Land or Fee ſhould revert to the 
Donor (c). But notwithſtanding ſuch 
Limitation or Reſtriction was agree- 
able to the Nature of FEUps (d), and 
the Condition itſelf no other than 
(whether expreſſed or not) was im- 
plied in every ſuch Gift (e); yet 
our Anceſtors were, after Heir or 
Iſſue had, ſuffered at Common Law 
to alien ſuch Fee (1), and to defeat 
the Donor as well as the Heir, upon 


(c) I appears by the Preamble of the Statute 4e Do- +. 


7275, that the Limitation of a Fee Conditional at Com- 
mon Law, was the fame as that of a Fee Tail at this 
Day. * 
(a) Jus ſeudale- non Solum talliis non adverſari 
ſed maxime eis favere conſtat, non ſolum quod nullas fæ- 
 minas ad ſucceſſionem admittit— - Sed multo magis 
quod tenorem Conceſſionis ſemper ſervandum jubeat, he- 
reditatemq; ſecundum eam deſercudam expreſſe jubeat, 
Sc. Crag. de jur. Feud. 147. „ 
(e) Car Sl miſt ceo expreſſe per parols, uncore tant 
fuit imply en le done— Et ſi les parols fueront ex- 
preſſe en le fait de done, uncore ne fuyt Condition en fait, 
mes ſerroi Condition en Ley. Dit per Weſton Juſtice, 
Plowd. Com. 241. b. 242. a. „ . 
(gf) Juſtice Brown reckons this one of many Torts per- 
mitted at Common Law without Redreſs; and that this 
was tortious, he infers from the Statute Je Donis itſelf. 
Plowd, Com. 247, N e 


* - 
\ 2 * 


0 


E prout 1 Inf, 332, 
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a Suppoſition, that the Condition was 
for this Purpoſe ſatisfied or perform'd 
by the Donee's having Iſſue (g): 
This Notion and the conſequent 


Practice, being manifeſtly contrary to 


the Form and Intent of the Gift, was 
therefore reformed by the Statute of 
Weſtm. 2. Cap. 1. (commonly called 
the Statute de Donis) which requi- 
red, that from thencetorth the Mill 
and Intent of the Donor ſhould be 


obſerved, and that a Fee ſo given 
ſhould in all Events go to the Iſſue, 


and, for Want of Iflue, reyert to the 


Donor (h); ſo that, though Littleton 


ſays, that a Fee Tail is by Force of this 
Statute ; for that, before, all Inheri- 
tances were Fees Simple, Abſolute or 


(g) Vid. 1 Inf. 19. a. Plowd. Com. 242,245. b. 247. a. 
(h) Dominus Rex Statuit, quod voluntas Donatoris, 


= ſecundum formam in Charta Doni ſui manifeſte expreſ- 


ſam, de cœtero obſerverur, ita quod nou habeant illi, qui- 
bus tenementum ſic fuit datum ſub Conditione, poteſta- 


tem alienandi tenementum fic datum, quo minus ad ex- 
#tum illorum, quibus tenementum fic fuerit datum, re- 


maneat poſt eorum obitum, vel ad Donatorem vel ad ejus 
Heredem, ſi exitus deficiat, revertatur. Stat. de Weſtm. 


Condi- 
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Conditional (i); yet it is certain, that 


this Statute did not create any new 
Fre, aut re aut nomine, but that it 


only ſevered and diſtinguiſned the 


Limitation from the Condition, and 


reſtored the Effect of each, that is 


to ſay the Effect of the Limitation 
to the Iſſue; and the Reverſion, as the 


proper Effect of the Condition, to the 


Donor (k), according to the plain 


Import and manifeſt Intent of the 
Gift . And yet, a8 by Means of: this 


Statute the Limitation was raiſed BY 
above the Condition, the Fre might 
thenceforth be denominated from the 
Limitation, which as now eſtabliſhed, 
was become the Subſtance, as it was 


in Truth, before, the immediate En 
FC . 


II. Eſtates for Life are either Con- 
ventional or Legal: Of the firſt Sort 


are ſuch Eſtates, as are in their Crea- 


tion expreſly given or conferred for 
Lit. Sea. 13. 3 
(k) Vid. Plowd. Com. 242. a. 24). b. 248. a. 
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che Lyfe of the Tenant only: Of 
dhe ſecond Sort are Tenancies in Tail, 
gafter Poſſibility of Iſſue extinct, Te- 
I nancies in Dower, and by the Curte- 
) which are particular Eſtates, not 
created or limited by any poſitive Act 
or Troviſion of the Parties, but by 
; F che Diſpoſition and Order of the Cu- 
; FF fiomary or Common Law of Eng- 


land. 


1. Conventional Eſtates for Life, | 
| F though they in many Reſpects dif- 
I fer from Eſtates in Fee, are never- 
theleſs of a Feudal Nature, and fall 
properly within the Feudal Senſe of | 
the Word Beneficium (I); for they | 
| are given or conferred by the fame 
Kites, and with the ſame Solemnity 
as Fees, and are held by Fealty, and 
S ſuch conventional Services as the | 
Lord and Tenant agree upon. 
2. A Tenancy in Tail after Poſſibi- 
1% of A extinct, being a ſpecial 
Eſtate Tail without Paſfibility of 
| vucceſlion or Continuance beyond 
D Vid. Sup. p. 19. 


the 
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the Life of the Tenant (m), was 
held by the ſame Services, continued 


to be of the ſame Nature, and was, 
no doubt, as much a FEvup, as the 
Eſtate Tail ever was; ſo that it is 
diſtinguiſhed by this particular Name 

or Deſcription, vgs to ſuggeſt the 


N Len Diſa dvantages ( n) caſt upon ſuch 


Eſtate Taii, when turned to an hope- 
lefs Inheritance. „ 
Dower (o), called by Crag Tri- 
ens & Tertia (p), and known to 
the Feudiſts (q) by ſeveral other 
Names (r), was probably brought 


m) Vid. Lit, Sect. 32, 33, 34. 

(n) Vid; 1 Inf. 28. a. . 
(o) The legal Senſe and Qualities of it are largely ex- 

plained by Littleton and Coke. 1 Inſ. 30, b. Cc. 
p) Vid. Crag. de jur. Feud. 308. 5 
(q) And yet according to Schilter, veteri jure feudali 
Dotalitium in feudo conſtitui viæ poterat; quam fenten- 

tiam adhuc ſequuntur Weſenbechius, Kopen 


Et alii: Iutroductum tamen fuit a Friderico II. 


Inp. ut in Feudo Dotalitium conſtitui poffit, Vide 
Schilt. Inſtit. jur. Feud. Cap. 6. Sect. 17. & Cap. 3. 
Sect. 8. F 5 5 

(t) Vid. Hotoman de Verb. Feudal. ſub Verb. Dota- 


litium & Morganatica. Skene de Verb. ſignificat. ad 


Verb. Dos, & Spelm. Gloſs, ad Verb. Doarium & Mor- 
| gangiva. „„ N 


into 


— 


K . 4. op 0 


| 
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into England by the Normans, as 
a Branch of their Doctrine of Fieſs 


by Tenures ([); for we find no 
Footſteps of Dower in Lands, un- 


til the Time of the Normans ( 151 
But on the contrary, Proviſion is 


made, by one of the Laws of the 


Saxon King Edmund (u), tor the 
Support of the Wite turviving 
her Husband, out of His Goods | Oln. 
ly (x) 
Tenancies by the C urief (y), Or 
per Legem terre, though 10 called 
() as 


) Vid. Cuſtum. de Norm. Cap. 1or. fo. 124. & Le 


Stille de proceder en Norm. fo. 76, 


(t) Vid. 277855 Hiſt. of the Eng. Gov. 104, 146, 147. 

(u) Cap. | 

(ð Nor wo s there any Dower in Wales until it was 
annexed to the Cron of England, as appears by the Ha- 


ru Wallie, vis. Quia Mulieres ha&enus non cætiteraut 


dotate in Wallia, Rex concedit quod Dotentur. 
(/ The oldeſt Deſcription of this Curteſy, now extant, | 
is to be found in Glanvil. Lib. ). Cap. 18. P. 60. But 


becauſe it is with greater Authority, and much better, 


expreſſed in a Writ 11 H. 3. I ſhall give it the Reader 
as I find it there, viz. Cum conſuetudo & Lex Arglhe 
ſuerit, quod ſi aliquts deſponſaverit aliquain mulief em, 
Hive viduam, ſive aliam hereditatem habentem, & i ſe 
Poltinodum ex ea prolem Suſertaver it, a Clumor Au. 

als 
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as if they were peculiar to England n 
(Y, were known not only in Scotland n. 
(2), but in Ireland, and in Normandy ti 
alſo (a); and the like Law or Cuſtom 0 V 
is to be found among the ancient A. bi 
main Laus (b); and yet it doth 1 C 
TT. N not ye 


ditus fucrit inter quatuor Parietes, idem Vir, fi ſuper- 


_ wvixerit ipſam uxorem ſuam, habebit tota vita ſua Cu- th 
ſtodiam Hæreditatis uxoris ſue, licet ea forte habuerit : U 
Heredem de primo Viro ſuo qui fuerit Plene etatis. Rot. [ 
Clauſ. 11 H. 3. Hale Hiſt. of the Com. Law, 180. an 
Note, That it is ſufficient at this Day, that a Child be 
born alive, though not heard to cry. Tit. Sedt. 3 5. 1 Inſ. an 
29. b. and that this Curteſy is fully treated of, 1 Inſ. 29. 
8 Rep. 34. „ 1 
09) Such tenant eſt appel tenant per le Curteſie D' Engle- 5 
terre, pur ceo que ceo eft uſe en nul auter realme, forſ; fuet 
tantſolement en Engletere, Lit. Sea. 35. EE ©... 
(z) Angli Curialitatem Anglicam vocaut, quaſi ea apud fan 
 folos Anglos locum haberet ; ſed falluntur, nam apud nos 7 
(Scotos ſeil't) & Nermannos huic Curialitati locus efk a7 
— Curialitas ſive Curteſia eſt totins patrimonii u. Tit 
ſusfruttus quod ad uxorem pertinebat, dum moriretur | (« 
—— Comfetit autem hec Curteſia, quoties quis He- Neo, 
redem Feminam in uxorem duxerit, & ex ca fobolem Lib 
vivam ſuſteperit. Crag. de jur. Feud. 312, Vid. Skene 5. 
de Verb. fignificatione ad Verb. Curialitas. Sir G. Mac- (c 
| Kenzie Inf. of the Law of Scotland, Lib. 1. Tit. 6. | ae l 
Sea. 16. & Lib. 2 Nit. 9, Sect, 44. rr 
(a) Vid. Cuſtum. de Norm. Cap. 119. 1 Inf. 50. a. . 
(b) Vis. Si qua mulier que Hereditatem paternam Lib. 
Valet poſt Nuptum pregnans peperit puerum, & in iſa l Inſti 
hora moriua fuerit, & TInfans vivus remanſerit aliguauto (e 
ſpatio vel unius hore, ut poſſit Aperire oculos & videre 47. 


Culmen Domus, & quatuor Parietes & paſtea defunctus 
5 | fuerit 


hs ==. % zag - % may 
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not ſeem to haye been Feudal (c); 


nor doth its Original any where ſa- 


tisfactorily appear: Some Engliſh 
Writers (d) aſcribe it to E) l 


but Nathaniel Bacon calls it a Law of 
Countertenure to that of Dower ; and 


yet ſupoſes it as ancient as from the 


Time of the Saxons, and that it was 


therefore rather reſtored by Henry I., 
than introduced by him (e): But as 
there are no Notices of this Curteſy 


among the Laws of the Saxons, or 
among thoſe we have of Henry I., I 


fuerit, Hereditas materna ad Patrem ejus pertineat, & 
ramen ſi Teſtes haber Pater ejus, quod vidifjent ilinin In- 


fautem oculos aperire & potuffer Culmen Domus videre 
& quatuor Parietes, tunc Pater ejus habeat Licentiant 


cum Lege ipſus res defendere. Vid. LL. Alamannorum 
(c) Maritus uxori non ſuccedit in feudo, etiom farmer 


neo, miſt ſpecialiter fit inveſtitus. Feud. Lib. 1. Tit. 15. 


Lib. 2. Tit. 15, 85. Ravenna in Conſuetud. Feud, Tir. 
15. Stry. Exam. jur. Feud. Cap. 16. Q. 22, 23. 

(d) The Author of the Mirror ſays, that Gran: fur; 
ae la Curteſy le Roy Henry le premiere que tout ceuæ que 


ſurviviſſent leur femes douut elles uſſent concetve ten, 
ſent les heritage leurs femes a touts jours. Mir. des Juit. 


Lib. 1. Cap. 1. Se. 3. p. 20. Vid. Seld. Jan. 55. Cowct 
Inſtit. Lib. 2. Tit. 2. Seck. 1 
(e) Vid. Bacon Hiſt, Diſc. of the Eng. Gov, 105, 


147, | 
O 2 5 hall 
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ſhall propoſe Mr. Crag's Conjecture 
as the molt rational I have met with, 
ro is ſo far from thinking it Feudal, 
that he is of Opinion, that the Origi- 
13 of it ex fure Civili non incom- 
mode deduci poteſt; ex Conſtantini enim 


Neſcripto (lays he) ſancitum eſt, ut 


hereditatis materna Pater uſum-fruc- 


tm, flit Proprietatem haberent (1), 
It being high Time to cloſe this 
Inquity into the Nature of Eſtates 


held by Common Socage, 1 I ſhall now 
brie ef Hint the ſeveral For eitures of | 


ſuch Eſtates, and then ſubmit ie 
Theſe Forfeitures are various, and 


may be 51 dered as they reſpect 


1 Eſtates in Fee or for Life 
Forje ettures of Eſtates in Fee, 


1 they were very many by the | 


Feudal (g), and Common (h) Law, 
are reduced. as the Law now flands, 
to For ſeirures by Attainders of Trea 


(f) Crag. de Jur. feud. 312. 


(2) Vid Sup. P. 457 44. & Spelm. Gloſſ. 3 ad Verbum 


Telonia. 


(h) Vid. LL. Hen. I Cap. 43. Glanv. Lib. 9. Cap. 4- 
ſo. 68 b. & Bract, Lib, 2 Cap. 35. Sect. 11, 12. 
fon 
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ſon and Felony, (concerning which I 

have already ſaid as much as is neceſ- 
ſary to my preſent Purpoſe, under th 
Head of Efcheat) and by Cejjer. 


That we may form a right Notion 


of this Forteiture by Ceſer, it mult 
be obſerved, that by the Feudal Law, 
if the Vaſſal did not anſwer the Du- 
ties or Services ot the FEup, the 
Lord might anciently (in the Infancy 
of FEuDs) reſumie it: But that, as the 
Feudal military Policy gradually ſub- 
ſided into a mix'd, a civil as well as 
military Policy, and 


on _—_— wm 
Courts, regular Proceis, and a judli— 


cial Determination of Right, Care 


was taken that no Vaſlal or Feudal 
Tenant ſhould be diſpoileſſed or de- 


prived of his FEE UD or He, but for 


ſome determined and known Offence, 
and by the Judgment of his Peers 


O 


(i), which he was ſo far bound to 


0-3 =" batt 


(i) Nullus miles ſine certa & Convifta culpa ſunm be- 
neficium perdat, niſt ſecundum conſuetudinem anteceſſo- 
rum ſuorum, & judicium parium ſuorum. Vid. Feud. 
IE e Lib. 


gave way to 
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ſubmit to; that, if he neglected to 
appear in the Lord's Court upon the 
third Summons, the Lord ſhould be 
put into Poſſeſſion of the Fe, until 


he ſhould think fit to appear; which 
if he did within the Year, the Poſſeſ- 
ſion was reſtored to him: If not, he 


totally loſt it (I). Thus ſtood the 


Feudal Law; and in this the Feudal 


Lib. z. Tit. 1. Lib. 1. Tit. 7, 21, 22. & LL. Longobard. 


Lib. z., Tit. 8. Sen 4. . | 
Note, That pares ſunt qui ab codem Domino feudum te- 


nent (Feud. Lib. 1. Tit. 26.) & dicuntur convaſalli, ſive 


compares; quaſi ejuſdem Patroni conclientes (Hotom. 


de Verb. Feudal. ad Verb. Pares) in eodem territorio. 


(Stry. Exam. jur. Feud. Cap. 25. Q. 2. Crag, de jure 
Feud. 377.) Pares ſunt Appellati, quod ratione Hominii 
ac tenure ſibi invicem pares ſunt, uniq; Domino ſub- 
aut, & fari lege vivant Convaſalli autem diver ſa- 


rum Baroniarum, ſeu territoriorum, eidem Domino ſub- 


jecti, non dicuntur proprie pares. Vid. Du Freſne & 
Spelm. Gloſs. ad Verb. Pare. 

(x) Dominus vocat militem, qui ab eo feudum poſſide- 
hat, aicendo cum in culpam incidiſſe, per quam feudum 
amitttere debeat, hic non reſponatt : Queritur, quid Ja- 
ciendum ſit Domino? Reſpondeo, eum ad Curiam vocari 
debere, & {i non venerit, iterum eum debere vocari uf- 
que in ſpatio tertio ſeptem vel decem dierum, arbitrio 
ejuſdem Curie terminando; quod. ſi neq; venerit ad tertiam 


vocationem, hoc iþfo feudum amittat: Et ideo debet Curia 


Dominum mittere in poſſeſſionem. Sed ſi intra aunum 


venerit, reſtituitur ei poſſeſſio: Alioquin & benejicium, 
es poſſeſlionemamittit. Feud, Lib, 2. Tit. 22. Raven. in 


Conſuerud, Feud. 161, 


and 
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and Common Law nearly agreed; 
inſomuch, that no Freeholder could, 
even at Common Law, be diſpoſ- 
ſeſſed or diſſeiſed of his Fee or Free- 
hold, without the like Judgment (1) ; 
but if he with-held the Services due 
to his Lord, the Lord might ſum- 


: _ | 5 | 
mon him into his own Court (m), 


and might, it he neglected ro ap- 
pear upon due Summons, for ſuch 
Neglect or Contempt, ſeiſe the Fee 
(n), and with-hold it from him, un- 


(D Unuſqguiſque per pares ſuos judicandus eſt, & cjrſ- 
dem Province : Peregrina vero judicia modis omnibus 
ſubmovemnus. LL. Hen. I. Cap. 31, 55. Vid. LL. Will. I. 
Cap. 27. And that this was the Common Lew, appears 
from the Declaration 2 Charta Johannis, viz. Nullus 
Tiber Homo diſſeiſiatur— niſi per legale ju- 

dicium parium ſuorum, vel per legem terre. And from 
the like Declaration 772 Charta Hen. III. vis. Nullns Li- 
ber Homo — aiffeiſtarur de libero tenemento ſito, 
vel libertatibus, vel liberis conſuetudinibus ſuis — 
niſi per legale judicium parium ſuorum, vel per legem 
terre. | | 

(m) Omni Domino licet ſummonire homi nem ſuum, ut 
ſſit ei ad reftum in Curia ſua. LL. Hen. I. Cap. 55. 


Vid. Le Mirror fo. 17,172,173. Bacon. Hiſt. of the Eng. 


| Gov. 202. Glanv. Lib. 9. Cap. 1. p. 69. a. 55 
e) Si quis hominem habeat, qui ei nolit efſe ad rec- 
tum, ſi quid de eo tenet poſt legitimam ſummonitionein 
8 id. LL. Will. I. Cap. 42.) ſaiſiari faciat. LL. Hen. 1. 
Cap. 41. . 8 
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til he ſhould think fit to ſatisfy the 


Demand, or to appear, and make 
his Defence (o). This Seiſure was 


in the Nature of a Diſtreſs, and was 
probably the only Diſtreſs warranted 


(p) until the Magna Charta of King 
fohn, wherein the King makes the 
tollowing Declaration; viz. © Nec 
« nos nec Batlivi noſtri ſeiſiemus ter- 
ram aliquam, nec redditum; pro 
« debito aliquo, quamdin catalla debi- 
« toris fufficiunt ad debitum redden- 


dum (q). In Conſequence where- 
of, the King could not trom thence- 
forth ſeiſe the Fee, but for Want of 


Chattels. This Declaration, doubr- 


„ | 5 leſs 


(0) $i Dominus per conſiderationem Curie ſue pro 

defettn ſervitii ceßerit tenementum tenentis fu in manum 
ſram, ficnt ſinifleæ namium, donec de readitu fuerit ſa- 
_ rrsfattun —— cum talis cujus  tenementum fuerit, 
optulerir de fſatisfociendo, ae redditu & arreragiis, reſti- 
ru debet ci poſſeſſio, Ec. Brat, Lib. 4. Cap. 27. fo. 


205. b. 


' (p) Abriien (ſcilt' de la Commen Ley) eſt a diſtreiner 
pur arrerages de ſervices iſſuants de fiews per biens 
 movalles, ou nul diſirefſe ne ſe doit faire forſque per le 


ew. Mir. 308. & Vid ibid. 17. E 

(q) There is the ſame Declaration in Mag. Char. Hen. 
very little varied; 12, Nes vero vel Balivi naſtyi non 
_— | _— | ſei{le- 


A 
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leſs, was underſtood to extend equal- 


ly to all inferior Lords; who might 
however ſtill, (for ought appears) as 
well as the King, for want of Chat— 


tels, diſtrain the Fee itſelf : But this 


Power, together with all Juriſdiction 
relating to the Fee, was ſoon after 
taken from them by the Statute of 
Marlbridge, 52 Hen. III. Cap. 22. 
Viz. Nullus de catero poſſit liſtringere 


libere tenentes ſuos ad reſpondlenclium de 


libero tenemento ſuo, nec de aliguitus ad 


liberum tenementum ſunm fpectantibus 


| fine brevt Domini Regis An Cone 
quence whereof the Diſtrefs of all 
interior Lords became ablolutely 


Perſonal; inſomuch, that, it there 
were no Chattels to be found within 
the Fee, Juriſdiction, or Diſtreſs of 
ſuch Lords (), they had no Means 


Seiſiemus terram aliquam vel redditum fro debito aliq i, 


quamdiu catalla debitoris præſentia ſufciunt ad dehitum 


redadendum, & iple debitor paratus fit inde ſatisfacere. 


() Nullus inſuper major vel minor diſtriftio- 
nes faciat extra feodum ſuum, ſeu locum ubi Balivam 
habeat, vel Furiſaictionem. Stat, Marlb. 52 Hen III. 
CE 3. . by 


in 
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in their own Hands to inforce the 
Performance of their Seryices; which 
being in ſome Reſpects inconvenient 
to them, it was afterwards provided 
by the Statutes of CO” (t) & 
Weſtm. 2. (u), that in Caſe a Tenant 
ſhould ceaſe to pay his Rent for two 
| Years, and there ſhould not during 
that Time be ſufficient Diſtreſs upon 
the Land, the Lord might have a 
Ceſſavit ; and by Means thereof, if 
the Tenant did not tender his Ar- 
rears before Judgment, the Lord 
ſhould, upon ſuch Ceſſer, recover the 
Land or Fee its ſelf, and bar the Te- 
V 
Beſides theſe Forfeitures by At- 
tainder and by Ceſſer, the Lord Hale 
mentions another by Alienation con- 
tra formam collationis (y), which 
is ſuppoſed to have been grounded 


„ Ü 1 . ̃ On nn 


» 6 W wn 


(t) 6 Edw. 1. Cap. 4. 5 = 
(u) 13 Bas. 1. Cap, 21. SC — . 
(x) Vid. 2 Inf. 295, 400, 460. Booth of real Actions, 
133 134. F. N. B. 208. H. 209. : C 
(y) Hale Anal. 110. 


upon 
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upon the Statute Weſtm. 2. Cap. 41. 
But whether this Forteiture be conſi- 
dered as a Forteiture created, or re- 
vived, or inforced only (2) by this 
Statute, it is no otherwiſe worth our 
preſent Notice (a), than as it favours 
of the ancient Feudal Reſtraint of A- 
lienation, and may be thought to have 
had its Riſe from thence. 
2. Eſtates for Lite, beſides that 
they are forfeitable by Attainder and 
by Ceſſer, are likewiſe, agreeably to 
the Law of FE Ups (b), forfeited by 
Waſt (c), and by all ſuch Acts as in 
the Eye of the Law tend to deveſt 
or defeat the Reverſion or Remain- 


(z) Fitzherbert ſays, that the Writ Contra formam 
Collationis was given by the Stat. Weſt. 2. (F. N. B. 
211. H.) as if the Remedy, rather than the Forfeirnre, 
was given by that Statute. Vide 2 Inſ. 456, 45), 459, G 
. £6. | 

(a) Becauſe, according to Fitzherbert, the Writ De 
contra formam Collationis lay only for Alienations by 
Abbots, Sc. of Lands given before the Statute £2119 
 Emptores terrarum to hold in Fraukalmoigu. F. N. B. 
J 8 5 
(b) Vid. Sup. p. 44. 

(c) Vid. Le Stat. de Gloc'. Cap. 5. 


der 


— foe er 47>, 7h, 4 
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der (d), or in any Manner to pluck 


che Sergmory our of the Lords 
Hands: Nihil enim, (lays Glanwil) 


de jure facere poteſt Quis ſalva fide. 


| ——— On0d wertat ad exharedationem 
domini ſui; and therefore (according 
to the ſame Author) fi quis aliquid 
ad exharedationem Domini ſui fecerit, 
fſuper hoc convictus fucrit, feodum 
por de eo tenet, de jure amittet, & 


1eredes ejus (e). 


Having thus gone through the ſe- 


peral Eſtates held by common & cage, 


{ ſhall now briefly conſider ſuch e- 


nures as, upon my Diviſion of Te- 


nure into Tenures by Knight-Service 


and Socage only, tall under the Head 


of Hocage, and are yet denominated 
and uſually treated as particular FSpe- 


cies of Tenure. 


Theſe are either Burgage or Gavel- 
kind. - - 


du Inf.-251; 252. : En, „ | 
(e) Vid. Glanv. Lib. 9. Cap. 1. p. 68. b. Bract. Lib. 


I. Bur- 


Fa 2. Cap. 35. Sect. 11. 


Law of Tenures. 205 
I. Burgage (f) ſo called to denote 


the particular Service or Tenure of 
Houſes or Tenements in ancient Cj- 
ties or Burroughs (g), is moſt cer- 
tainly a Spectes of Socage Tenure (h); 
inaſmuch as ſuch Tenements are hol- 
den either by a certain annual Rent 
in Money (i), or by ſome Service 

; wo relating 


(f) Burgage was a Norinan, as well as an Engliſh Te- 
nure. Vid. Cuſtum. de Norm. fo. 48. a. 51. L. 

(g) Burgagium eſt ſervitus quam qui Burga inhabt- 
tant pro Domiciliis ſuis Ppraſtaunt. Somn. Glols, ad X. 
Script. Verb. Burgagium Et eſt appel Tenure en 
 Burgage, pur ceo que les tenements deins le Burgh ſont 
 tenus del Seigmor del Burgh per certain Rent, &c. Lit. 
Sec. 164. And becauſe the Service of the whole 
Borough was uſually rendered as an ihre Farm or Rent 
to the King, ſuch Service, ſays Mr. Madox, was called 
Burgage or Burgh: Service. (Vid. Mad. Hiſt. of the Ex- 
cheg. fo. 226,---231. & firma Burgi fer tot.) Thus in 


Scotland, Burgage-holding is, ſays Sir Geo. Mackenzic, 


that Duty which Burghs Rcyal are obliged to pay to 
the King by their Charters, erecting them in a Purgh 
Royal, and in this the Burgh is the Vaſſal, and not the 
particular Burgeſſes. Macken, Tuſ. of the Law cf Scotl. 
/ 7 | 5 : 
ch) Tiel Tenure (en Burga e) neſt forſy; Tenire en 
Socage. Lit. Sect. 164. Somn. Treat. of Gav. 143. tho, 
according to Nath. Bacon, Tenants in Br1rgage were by 
their Tenure bound to the Defence of their Borongh, 
which is in Account, ſays he, a Limb or Member of the 
Kingdom, and ſo in Nature of a Caſtle Guard. Bacon 
Hitt: of the Engl. Gov. 298. 

(i) Burgage is no more than a yearly Rent, whereby 
Men of Cities and Boroughs held their Lands and Te- 
| - nements 
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relating to Trade (k), and not by 


Military, (1) or other Service, that 


had no ſuch Relation (m). 
The Qualities of this Tenure vary 
according to the particular Cuſtoms 


of every Borough (n), and that with- 


out Prejudice to the Feudal Nature of 
it; it being a Maxim, as to improper 


nements of the King, or any other Lord. Tayl. Hiſt. of 


Gav. 171. Vid. Old Tenures Tit. Burgage & Lit. Sett. 
162, 163, 164. „ 8 JE 
 SBFurgagium eſt ſervitus, qug—— plerumq; conſtat 
in Denariis quibus ſolutis Burgenſis ab omni alia libera- 
tur ſervitute, Ec. Som. Gloſs. ad X. Script. Verb. Bur- 
gagium. For anciently (ſays Mr. Lambard} when our 


Kings uſed not to receive Money of their Lands, but 


Victuals for the neceſſary Proviſion of their Houſe, Mo- 
ney was reiſed out of the Cities and Caſtles, in which 
Husbandry and Tillage was not exerciſed, towards the 


Payment of the Soldiers Wages, and ſuch like Charges. 


Lamb. Peramb. of Kent. 227, 228. | . 
(k) As to repair the Houſe of the Lord, Sc. 1 Inf. 
109. a. | 
() Burgagium ad Militiam non pertinet, habe- 
 turg; ideo inter ignobiles tenuras. Spelm. Gloſs. ad Verb. 


Burgagium. | 5 
(m) Burgage is a Tenure no way ſmelling of th 
Plough or Tillage, being current and converſant in Cities 

and Towns, Somn. Treat. of Gav. 142, 14838. 
(n) Tenures par Bourgage gardent les Couſtumes des 

Bourgs. Cuſtum. de Norm. 48. a. 51. b. Vid. Lit. Sect. 

165, 166, 167. Crag. de jur. Feud. 68. 
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_ Fevps eſpecially, that Lex aut con- 


| nei Heredis inſtitutio eft quaſi Alienatio. Crag, de jur. 


? 
| ſuctudo loci eft obſervanda (0). 
II. The Properties of Gawvelkind 
| Tenure are ſo many, and the Quali- 
ties of it ſo different from thoſe of 
any other Tenure, that it ſeems to 
have been doubted (p), whether it 
be a Tenure of a Feudal Nature or 
not: It is certain, that the Gavelkind 
Tenant retains ſtrong Marks of Pro- 
priety, as Power to alien, even at the 

Age of Fifteen (q), Freedom from 
Forteiture for Felony (r), and many 
other Privileges (1) unknown to Per- 

{ons 
(o) Vid. Sup. p. 37. : 
(p) Vid. Spelm. Treat. of Feuds, 12, 38. & Gloſſ. ad 
Verb. Gaveletum. . . 
(q) Vid. Lamb. Peramb. of Keat, 614, 633, 643. Somn. 
Treat. of Gav. 8, 9. 5 N 

(r) Lamb. Peramb. of Kent, 634, 635. 

() It has been doubted whether the Gavelkind Te- 
nant's Power of Deviſing, before the Statute of Wills, 
was not a Privilege and Property of Gavelkind Tenure ; 
but it is now agreed, that ſuch Power was not a Quality 
of Gavelkind, but a Privilege advanced by particular 
Cuſtoms, collateral and foreign to the Cuſtom of Gavel- 
kind, (Vid. Somn. Treat. of Gav. 151, — 172. 1 Lev. 


80. 1 Syd. 135, 138. 2 Syd. 158. Cro. Car. 561.) And 
yet confidering a Deviſe as a Kind of Alienation, (ex!ra- 


Feud. 
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ſons holding their Lands by any 


other Kind of Tenure: And it is as 


certain, that the Tenure is ſtrictly 
Feudal, and, like the more uſual Je- 


nure by Knight-Service and Socage, 
_ denominated from the Kind or Na- 
ture of the prevailing Service; which 
was, as the Name imports, Tributary 


or Cenſual; the Word Gavelkind 
being (as Mr. Sonner hath, with 


O 


great Labour and Learning, proved) 
(t) a Compound of the Saxon Words 


Gavel (variouſſy written Gafol or 


Gable) and Cecynde; the former 


whereot ſignifies Tribute, Tax (u), 


or Rent (x), and the latter Kind, 
Sort or Quality: So that the two 
Words put together, ſuggeſting ſome- 
thing of a cenſual Nature, do, when 
applied to Lands, directly import 
that fuch Lands are Cenſual or Rent- 


Feud. fo. 13.) the Gavelkind Tenant's Power of De- 


viſing might poſſibly be inferred from his ancient Power 


to allen. | 
(t) Vid. Somn. Treat. of Gav. fo. 12,---35, 37. 
ſu) Seld. Jan. 129. Benſon's Vocabular. Anglo-Sax. 
(x) IInſ. 142. a. 2 Inſ. 402. 


I ed 
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ed ()): And yer we are not, ſays 


Mr. Sommer, 10 perlwade outlely's 


that Gavelk;nd Land was Cenjual on- 


ly, or that it was not, or is not in its 
Nature, liable to any other Kind of 
Service, there being many Evidences 
full extant, that ſufficiently prove the 


contrary (2). 


Suppoſing this Etymon to be alto- 


2 as true as it is rational, it muſt 


e allowed, that Gavelkind doth not 


| (more than Socage) ex vi termini, im- 
port any Thing inconſiſtent with or con- 


O 


{| rradictory to the Nature of a FE or 


Fee, but that it doth ſimply denote a Dif- 


(s) Vid: Somn. Treat, of Gar, 57, 58, 59; 
3 ference 
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ference ariſing from a particular or 
prevailing Service, and that it may 


therefore be a Tenure of a Feudal Na- 
ture, as well as any other: And that 

it was really ſuch, is apparent from 
the Obligations or Services of he's 


O 


(a), and Suit of Court (b), which 


were always as clearly incident to 
this, as to any other Tenure: Beſides, 
a Gavelkind Tenant is under much 


the ſame Penalty of Ceſſer (c), as 
ſtrictly bound to perform all the Ser- 


vices of his Tenure as any other Te- 
nant. Lands of this Nature do alſo 
eſcheat, and return to the Lord, for 
want of Heirs, though not for Felony 


(d); and even in Caſes of Felony, if 
the Felon withdraw himſelf out of 


the Country, and be afterwards out- 
lawed, or take ſanctuary and abjure 
the Realm, the King is intitled to 


(a) Lamb. Peramb. of Kent, 614. 650. 


4 b) Lamb. ibid. 614, 639. Somn. Treat. of Gav. 57. 


(c) Lamb. ibid. 612, 647. Somn. Treat. of Gay. 31. 
and Taylor Hiſt. of Gav. 121, 122, 1 
(d) Lamb. ibid. 610, 636, 63). 


the 
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the Tear and Waft of his Lands and 


Tenements, and the Lord may after- 
] wards take to them as an Eſcheat (e): 
| fo that we may, without more ado, 


fairly conclude, that this Tenure 15; 


| | like Burgape, a Kind of Hocage Te. 
nure (t), and that it is as really Fu- 
dal as any other Species of Tenure. 


If this Concluſion be juſt, the 


{| Reader may poſſibly ask, how the 
1 Privileges and Qualities of this Te- 


nure are then to be accounted for? 


The learned Mr. Sommer declined 


this Queſtion, as Matter of Enquiry 
beyond his Skill, and therefore I 


1 ſhall not attempt to anſwer it; eſpe» 
cially ſince it will ſerve my Purpole, 
altogether as well, to obſerve; that, 


if we conſider 1ſt the great Variety | 
of improper FEuUDs (g); 2dly, that 


{ Fealty is the only Thing eflential- 
ly neceſſary to the Being of ſuch 


(e) Lamb. Peramb. of Kent, 610. Cuſtom of Kent. 
ibid. 636, 634. EM Ms 
f) Lamb. ibid. 585, 585. Bro. Tit. Tenure 52. 
(s) Vid; Sup. p. 32. 5 


Fs ͤ 
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Fr up (h); 3dly, that the Cavelkinl « 


Tenant's Power of Alienation is the | « 
Difference or diſtinguiſhing Property | * 
of all alienable FE ups (i); And ꝗthly, 
that the groſſeſt Felonies might, accor- | « 
ding to the HFudiſis, be remitted (k | « 
and the Son's Right of Succeſſion, in | | 
many Cafes remain, notwithſtanding | 
the Fault of the Father (I); It will, { 
upon theſe Conſiderations, ſufficient- 1 


y appear, that the principal Quali- | 
ties of Gavelkind are adyentitionss {| 
and that they might, without Preju- 


(h) Vid. Sup. p. 32, 35. 
(i) Vid. Sup. p 33, 34. 5 
| (k) Dominns poteſt Feloniam remittere. Zaſius in uſus 
Feud. Cap. 10. fo. 9g.— vel expreſſe, ſi verbis hoc 
aeclarerur ; vel tacite, ſi non attento delifto nihilominus 
cum pro vaſullo agnoſcat, vel de culpd non conqueſtus mo- 
riatur. Stry. Exam. jur. feud. Cap. 23. Q. 45. Ds 
(1) Si vaſalli deliuqueutis deſtendentes vel agnati ad 
= feudum nomine proprio, non ex vaſalli delinquentis per- 
ona venirent, eſuſdem delictum iſſis non noceret, ut ſi 
ſtatim ab initzo Feud: Dominus vaſallo feudum pro ſe, ſuis 
deſtendentibus, & agnatis, nominatim conceſſiſſet, vel id 
ipſium vaſallus in ſtipulationem expreſſe deduxiſſet — 
Deniq; ſi feudum ob cam cauſum alicui conceſſum fuerit, 
gucd concedentem ab hoſtibus eripuerit, vel alias a morte 
liberavit, ex nullius delicti cauſa amitti, & per conſe- 
guens Domino vel agnatis aperiri poterit. Hanneton. de 
jure feud. Lib, 3, Cap. 17. fo. 391393. Crag. de jure 
feud. 373. 5 5 
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dice to its Feudal Nature, have been 
communicated to any other Species of 


Tenure; and conſequently that they do 
not, any of them, impeach the Truth 


of what I have hitherto ſuggeſted 
concerning the Feudal Nature of this 


As tor the famous partible Quality 


of moſt of the Lands in Kent (m), I 
| will venture to ſay, that it was not a 
particular or proper Effect of Gavelkind 


Tenure (n): But that it was rather the 


ancient Courſe of Diſcent retained 
and continued in that County (o): 


And how particular ſoever the Con- 


(m) Not all, for even in Kent, thoſe ancient Teuements 


or Fees, ſays the Lord Hale, that are there held anciently 
by Knight-Service, are deſcendible to the eldeſt Son. 


Hale Hift. of the Com. Law, 225. Lid. Le Stat. 31 Hen. 


VIII. Cap. 3. 


n) For the preſent Tenure only, ſays Mr. Lombard, 


(Peramb. of Kent, 592.) guideth not the Diſcent, but 
the Tenure and Nature (i. e. the ancient partible Nature 
of it) together do govern it. ——— And Mr. Somner 
(Feat. of Gav. 8c.) infers from Glanvil and Zrafon, 
that it is a requiſite and eſſential Property in Land of 


ſuch (partible) Diſcent, that it is not only by Nature par- 
tible, but withal, that by Cuſtom and of Old it hath 
actually been parte. 
(o) Vid. Somn. Treat. of Gav. 89, go. 
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tinuance of this Courſe of Diſcent 
may appear to us at this Day, yet, if 
ue conlider Gavelkind as a Species of 
Socage Tenure ; and that all Tenures 
by Sage, or of the Nature of Ho- 
cage, were anciently in Point of Suc- 
ceſſion diviſible (p); and that they | 
might, without Prejudice to their 
Feudal Nature, deſcend equally or 


otherwiſe, as beſt ſuited the Genius 


and Uſage of every Country (q): It 


will appear much more extraordinary, 


that all other Counties ſhould de- 
part from this, the more ancient and 


natural Courſe of Diſcent, than that 


this particular County ſhould retain 


_ Having thus, I hope, in ſome 


Sort, diſcovered the Nature of Te 


(p) Vid. Sup. p. 176. 
(q) Calthrope (in his Reading, ſhewing tbe Relation 
between Lord and Copyholder,p. 2 2.) ſuppoſes this Cuſtom 


to have prevailed in Kerr, as beſt ſuiting with the Con- 


ſtitution or Circumſtances of that County, which had 
been ſubject to foreign Invaſions, and that the Inheri- 
tance therefore deſcended in Gavelkina, that every Man 
there might be of Power for Reſiſtance, es 


nures, 
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nures, whether by Knight-Service or 
Socage, in the largeſt Senſe, it re- 
mains only that I take ſome ſhort 


Notice of Copyholds, which, becauſe 


they fall not within my general Di- 


© 


| viſion, muſt be conſidered as a diſtinct 
| Species of Tenure. DR 
Copyholds then are the Remains of 


Villenage (r), which, conſidered as 4 


| Tenure (1), was not intirely Saxon 


(t), Norman (u), or Feudal (x), but 


a Tenure of a mixd Nature, ad- 


(r) Vid. F. N. B. T2. C. 1 Inf. 58. a. Bacon {afterwards 
Lord Verulam) Uſe.of the Law, 42, 43. „ 
() The Author of the old Tenures, and Littleton, do 
both of them treat it not only as a Tenure, but as a Stare 
of Bondage. Vid. Old Tenures and Lit. Tit. Villenoge. 
(t) The Termination of Villenage, and the Fealty in- 


cident to the Tenure, prove that it was not Saxon, or 


prior to other Tenrres; and therefore ſuch Authors, as“ 


ſuppoſe Villenage to have been in Fuglaud before the 
Conqueſt, muſt be underſtood to ſpeak of it as a State of 


Bondage, and not as a real Tenure. Vid. Sorin. Treat cf 
Gav. 65. 66. Temp. Int rod. to the Hiſt. f Engl. 59, _ 
(u) There is no Title or Hint of any ſuch Tenure in 
the Cuſtumier of Normandy. 55 Ie 
(*) For the Feudiſts make noMention of any ſuch Te- 
nure, and therefore Crag treats it as a Tenure peculiar to 


the Ergliſh, && quaſi Scintilla ſervitutis apud Anglos ad- 


huc latens. Crag. de jur. Feud. 51. Beſides Livery or 
Inveſtiture is wanting, which is clearly neceſſary to every 
Fee or Tenure. Vid. ſup. P. 37. 


1 vanced 
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vanced upon the Saxon Bondage, and 
wich gradually ſuperſeded it: So 
that we mult look partly at Home 


for its Original, which, though it can- 


nor be traced withour running into 
: greater Length and Nicety, than 


0 Re be cable to my preſent 
ma; poikbly be hinted in a 


YET) ow w WW „ Or ds For if the Normans 


found, e are aſſured they did 
A Sort of People among us 


420 were, as Sir Milliam Temple 
hs im a FS ondition of downright | 
rvicude, wed and employed in 
_—_ ZN moſt {ervile Works, and be- 
© longed, t cley, their Children and 


« Fr; e to che Lord of the Soil, 


« like tlie reſt of the Stock or Cane 
. upon c (2); nothing is more 


likely. than that they,” who were 


Fs. 


() Vid. Temp, Tatrod. 59. Bacon Vift. of the Eng. 


Gov. be Brady G Zen. Pref. 26. & Spelm. Gloſſ. ad Verb. 
Servus 


(2) Perfurgof ehe Condition were called by the * | 


7 % & Theowmen, and fs the Latin Laus of Vill. I. 
f 545-00 and of Hen. I. (Cap. 77, 18.) ſervi. 


State, 


a 22 AC ” oo. 


rangers to any other than a Feudal. 
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State, ſhould infranchiſe all ſuch 
wretched Perſons as fell to their Share, 
by admitting them to Fealty (a), in 


Reſpect of the little L:ivings they had 


| hitherto been allowed to poſſeſs meer- 
ly, as the ſcanty N. of their 
baſe Condition; and which they 


wvere ſtill ſuffered to retain upon the 
like Services, as they had in their 
former Servitude been uſed and em- 
ployed in: But this Poſſeſſion, as 


now cloathed with Fealty, and by 


Means thereof advanced into a Kind 


(a) That the Admiſſion of a Bondman to Homage or 


Fealty amounted to Infranchiſement, appears from the 
| Mirror (Lib. 2. Seft. 28. Pp. 167, 168.) Devient ſerfs frank 
Ni ſon ſeignior preigne lour Hommage 

 ferf————jurour entre francs a foyer de frank Sachant 


ou ſufre ſon 


— Pratfton therefore mentions Homage as a Me- 


thod of Infranchiſement equivalent to Manumiſſion, vis, 


Tenementum nibil confert perſonæ, niſi præ- 
cedat Homagium vel Manumiſſio. Vid. Bract. Lib. 2. 
Cap. 8. Sect. 1. fo. 24. b. And this ſeems to be the true 
Senſe of Littleton, Set. 206, 207. where it is ſaid, that 
if the Lord 3 his Villein any Lands in Fee Simple, Fee 


Tail, for Life, or for Tears, it is an Infranchiſement ; 


but that a Leaſe at Will is not. The Reaſon is plain, be- 


cauſe a meer Tenant at Will is not admitted to Fealty; 


whereas Fealty is incident to every other Eſtate, whether 
in Fee, for Life, or for Years. ry 5 


1 Mi 
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of Tenure (b), differed very much 
from the ancient ſervile Poſſeſſion, 
and was from henceforth called Vil- 
—_—— 
Our Saxon Anceſtors again having, 

as aboye, ſubmitted to the Feudal 
| Law, which was a Law of Liberty, 
may be ſuppoſed to have imitated, 
ſome ſooner than others (d), the Ge- 
neroſity of the Normans, and to 
have done the like: Bur neither did 


(b) Vid. Leg. Will, I. Cap. 29, 33. . 
(cc) Such Tenant ſeems to have been firſt called Vilain 
in the French Laws of William I. (Cap. 29.) poſſibly 
from the Latin Word Vilis (Vid. Cowel. Inter p. and 
Skinner Etymolog. ad Verb. Villain). He was however, 
in the Latin of thoſe Times, called Villanus, a Villa, quia 
in Villa habitavit, & operibus ruſticis, plerumque ſor- 
didis, exercebatur. Vid. Spelm. Gloſſ. ad Verb. Villanns, 
S1 In. 116. a. Such Tenant had no Freehold by the 
Courſe of the Common Law, (Tit. Set. 81.) no Vote in 
the making of Laws (Bacon. Hiſt. of the Eng. Gov. 56.) 
nor could he before the Statute x Rich, III. Cap. 4. 
11 Hen, VII. Cap. 26. and 19 Hen, VII. Cap. 16. be a 
Juryman (Vid. LL. Hen. I. Cap. 29.) nor was he really 
of any Account in the State; Propricty being the Paſt, 
of a feudal Policy in England, and of all the Rights as 
well as Obligations conſequent to it. — 
(d) Sub Ricardo ſecundo pars ſervorum maxima ſe in 
Libertatem vindicavit. (Vid. Spelm. Gloſſ. ad Verb. Laz- 
zi, & Somn. Treat. of Gov. 58.) And yet there were 
Bondmen, or as then called, Villeius, in the Time of 
Hen. VII., as appears from the Stat, 19 H. 7. Cap. 15. 


* | Our 
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our Saxon or Norman Anceſtors mean 
to increaſe or ſtrengthen the Poſſeſ- 
ſion of their Villeins, but meant to 
leave that altogether as dependent 
and precarious as before, ſave only 
that, as by their Admiſſion to Fealty, 
their Poſſeſſion was put, in ſome Mea- 
| ſure, upon a Feudal Foot, their Lords 
could not, in Regard to the Fealt 

implied on their Parts (e), deal with 
them ſo wantonly as before; nor 
could they, 1o long as they anſwered 
the Services and Conditions of their 
Poſſeſſions or Tenure, in Honour or 
Conſcience, deprive or remove them 


(t): And yet they were for a long 


Time left meerly to the Conſcience 


14% 13. 18 MEE. ; | 
(t) In this Reſpect therefore Sir H. Spelman, ſpeaking 
of the Infant State of Feuds, when they were Precar1- 
ous and Arbitrary (ut ſup. p. 14.) ſays truly, that Priſ- 


te) The Obligations of Fealty being mutual, ut ſup. p. 


cam eorum Naturam admodum apud nos hodie exprimit 


terraram Conditio, que, ut loquuntur Forenſes noſtri, te- 
nentur ad Voluntatem per Copiam Rotulorum Curie vulgo 
Copyholds auncupatæ. Vid. Spelm. Gloſſ. ad Verb, Feu- 
dum & Felonia & LL. Will, I. Cap. 33. 
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of their Lords (g), which they might, 
as they could, awaken by their Piti- 
tions, but could not otherwiſe deal 


with; until the uninterrupted Bene- 
volence and good Nature of the ſuc- 


ceſſiye Lords of a Manors, ha- 
ving Time out of Mi 


came at length cuſtomary and bind- 
ing upon their Succeſſors (h), and 
Wees. ſuch Poſſeſſion into the le- 
gal Intereſt or Eſtate we now call Co- 


; pyhold (i); which yet remains ſubject 


(g) Until the Time of Edw. IV. and perhaps for ſome 
e 


Time after, it appearing by Littleton (Cet. 77.) that it 
was, even in his Time, doubted, whether a Copyholder 


had any legal Remedy againſt his Lord. . 
ch) In ſome Manors, as early as Heury III.s Time. 


a ab Vide Calthrope Reading, Sc. z, 4, ). 


(i) COP Nena, Copyholders, or Tenants per Copy 
— ancient temps fuer appelles tenants en Villen- 


FE N. Z. 12. C. Vide Bro. Tit. Villenage, 63.— 


Tenants at Will, by Copy of Court-Roll, being in Truth 


Bonamen at the Beginning, but having obtained Freedom 


of their Perſons, and gained a Cuſtom by Uſe of Occupy- 


ing their Lands, they are now called 9 and are 
ſo privileged, that the Lord cannot put them out, and all 
through Cuſtom. Bacon Uſe of ihe Law, 43. 


nd permitted 
them, or them and their Children, 
to enjoy their Poſſeſſions in a Courſe 
of Succeſſion, or for Life only, be- 


Age & ceo appiert per les aunciennes Tenures, &c. 


to 


1 
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to the ſame ſervile Conditions, and 
Forfeitures, as before, they being all 


of them ſo many Branches of that 
Continuance or Cuſtom, which made 
it what it is. 1 


From this View of the Original 


and Nature of Copy holds, we may poſ- 
ſibly collect the round of the great 
Variety of Cuſtoms, that influence 
and govern theſe Eſtates in diffe- 
rent Manors; it following from the 
preceding Account, if true, that 
they are no other than Cuſtomary E- 
ſtates, after the ancient Will of the 


firſt Lords, as it is preſerved and evi- 
denced by the Rolls, or kept on Foot 


by the conſtant and uninterrupted U- 


ſages of the ſeveral Manors wherein 
they lie (A). | ; 

Having thus conſidered all the 
Tenures ſubſiſting among us at this 


Day, I muſt now ſubmit the Whole 


c) This I take to be the Senſe of Littleton, Sec. 73. 


15, 77. Sed Quære. 


of 
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of this Eſſay to the farther End 2iry, 
and e of the Reader ; ad- 
vertiſing him only, that as the At- 
tempt 1s new, and the Subject nuch 
obſcured by Time, and Want of 
Contemporary Lights to clear it ; the 
Author begs Allowances for Miſtakes, 
and that the Reader will better in⸗ 
form him. %%% ĩ 
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